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The Court of Appeals’ recent and 
notable decision on April 3, 2018 in 
Rodriguez v City of New York 1 address-

es when and how a plaintiff’s comparative 
negligence should be assessed in the appli-
cation for partial summary judgment on the 
defendant’s liability. The decision is likely 
being hailed as a victory by the plaintiff’s bar 
and we can anticipate seeing changes in their 
approach to dispositive motions as a result. 

By virtue of the Rodriguez decision, plain-
tiff’s burden in seeking summary judgment 
over the defendant was lowered. In Rodri-
guez, the Court held that a plaintiff seeking 
partial summary judgment on the issue of 
defendant’s liability will no longer be tasked 
with the double burden of establishing a 
prima facie case of the defendant’s liability 
and the absence of his or her own compara-
tive fault. 

While there are valid points to both the 
majority and dissenting justices’ opinions in 
the case, the practical effect the defense prac-
titioner can anticipate is that the plaintiff’s 
bar will be more prone to move for partial 

summary judgment on the issue of the 
defendant’s liability. Before Rodriguez, when 
moving for summary judgment on the issue 
of the defendant’s liability, the plaintiff had 
a double burden of proving the defendant’s 
negligence, and the plaintiff’s own lack of 
wrongdoing as a matter of law. 

Factually, Rodriguez, employed by the NYC 
Department of Sanitation, was severely in-
jured during the course of his duties “outfit-
ting” sanitation trucks with tire chains and 
plows. As part of his work, he stood between 
a parked vehicle and a rack of tires outside of 
the garage. His co-worker, who was driving 
the sanitation truck, began to back it into 
the garage while another co-worker stood on 
the driver’s side of the vehicle directing it. 
This was a violation of departmental safety 
practices. The truck skidded and crashed into 
the front of the parked vehicle, propelling it 
into the plaintiff and pinning him up against 
the rack of tires. At the close of discovery, the 
plaintiff moved for partial summary judg-
ment on the issue of the defendant’s 
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liability. Defendant opposed the 
motion and cross-moved for sum-
mary judgment. The Supreme Court 
denied both motions, finding triable 
issues of fact as to foreseeability, 
causation and the plaintiff’s compar-
ative negligence. The Appellate Di-
vision affirmed the denial relying on 
Thoma v. Ronai 2 in which the Court 
of Appeals held the plaintiff was not 
entitled to partial summary judgment 
on the issue of liability as he failed to 
show he was free from comparative 
negligence. The Appellate Division 
granted leave to appeal to the Court 
of Appeals.3

The backdrop to Rodriguez is the 
Court of Appeal’s application and 
interpretation of CPLR Article 14 
entitled Contribution. CPLR §1411 
states: “In any action to recover 
damages for personal injury, injury 
to property or wrongful death, the 
culpable conduct attributable to the 
claimant or to the decedent including 
contributory negligence or assump-
tion of risk, shall not bar recovery, 
but the amount of damages otherwise 
recoverable shall be diminished in 
the proportion which the culpable 
conduct attributable to the claimant 
or decedent bears to the culpable 
conduct which caused the damag-
es.” CPLR §1412 directs: “Culpable 
conduct claimed in diminution of 
damages, in accordance with section 
fourteen hundred eleven, shall be an 
affirmative defense to be pleaded and 
proved by the party asserting  
the defense.” 

In Rodriguez, the Court of Appeals 
held that the purpose of summary 
judgment is to narrow the issues to 

be resolved by the jury. It found that 
a plaintiff can still be awarded partial 
summary judgment on the defen-
dant’s liability while leaving for a jury 
to fact find issues of the plaintiff’s 
comparative negligence in order to 
carry out the statute’s objectives.

Contextually speaking, 
summary judgment is a useful 
and powerful procedural tool 
for plaintiffs and defendants 
alike as an alternative to jury 

trial when appropriate. 

The dissenting justices in Rodriguez 
reached the alternate conclusion that 
requiring a plaintiff to demonstrate 
freedom from negligence as part of 
the summary judgment burden is not 
in derogation of the statute [Article 
14] as the requirement does not serve 
to bar plaintiff’s recovery. “The com-
parative fault statute simply provides 
that a plaintiff is entitled to recover 
a certain amount of damages, to be 
determined by a jury, even in cases 
where plaintiff has engaged in some 
degree of culpable conduct.”

In other words, the Rodriguez ma-
jority and dissenting judges grappled 
with when and how to evaluate the 
negligence of the plaintiff. The major-
ity found that a plaintiff can move for 
summary judgment even if compara-
tive negligence might remain an issue. 
The dissent reasoned that the plaintiff 
should be required to prove freedom 
from negligence to take advantage of 
the summary judgment motion. If 

the plaintiff cannot prevail on sum-
mary judgment, the dissent opined 
that a jury trial is still available to  
the plaintiff.

The effect of Rodriguez can be seen 
by looking back to a decision from 
earlier this year in Torres v. Werner 
Bus Lines, Inc.,4 and how these facts 
would be litigated post-Rodriguez. 
In Torres, the trial court denied the 
plaintiff’s motion for partial summary 
judgment finding triable issues of fact 
concerning the plaintiff’s conduct in 
a pedestrian strike-down and, in par-
ticular, whether plaintiff was in the 
crosswalk. The plaintiff took the issue 
up on appeal and obtained a reversal 
when the appellate court found no 
triable issue of fact on plaintiff’s cul-
pable conduct. However, in post-Ro-
driguez litigation the plaintiff’s lack of 
culpable conduct would not have to 
be proven in order for plaintiff to ob-
tain summary judgment on the issue 
of the defendant’s negligence. 

Contextually speaking, summary 
judgment is a useful and powerful 
procedural tool for plaintiffs and de-
fendants alike as an alternative to jury 
trial when appropriate. CPLR §3212 
directs: “The motion [for summary 
judgment] shall be granted if, upon 
all the papers and proof submitted, 
the cause of action or defense shall be 
established sufficiently to warrant the 
court as a matter of law in directing 
judgment in favor of any party…the 
motion shall be denied if any party 
shall show facts sufficient to require a 
trial of any issue of fact.” In practice, 
either a plaintiff or defendant can 
move the court for this relief. In order  
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The Health Insurance Porta-
bility and Accountability Act 
of 1996 (HIPAA) provides 

detailed instructions about the right 
of patients to access their medical 
records, and conversely, it dictates 
the right of healthcare providers, in 
specific circumstances, to choose to 
disclose or not disclose protected 
patient information. For mental 
health providers, HIPAA provides a 
specific framework for the disclosure 
of psychotherapy notes. On their 
face, the HIPAA protections for 
mental healthcare providers who wish 
to withhold their psychotherapy notes 
appear to be quite strong. However, 

the slowly emerging case law is reveal-
ing that these statutory protections 
may not prove as strong as a plain 
reading might imply. Mental health 
providers should take heed of the 
emerging trends and understand that 
their psychotherapy notes may not 
be as well protected as the wording of 
HIPAA implies. 

What are Psychotherapy 
Notes?

Psychotherapy notes are separate and 
distinct from the official progress 
notes that mental health providers 
are required to keep for all patients. 
Progress notes are intended to docu-
ment the progress of the treatment of 

the patient, are usually in a standard 
format, and are considered part of 
the patient’s official medical record. 
By contrast, psychotherapy notes are 
more informal, and are typically notes 
taken by a mental health provider 
during therapy sessions to collect his 
or her thoughts, feelings and im-
pressions. Recording psychotherapy 
notes is purely at the discretion of 
the mental health provider. Typically, 
psychotherapy notes are broader than 
progress notes, can be in any form, 
and are of limited value to anyone be-
yond the therapist. They are intended 
to allow the mental health profession-
al to recall the therapy discussion or

Hipaa’s Fleeting Protection  
for Psychotherapy Notes –
A Warning To Mental Health Professionals
By: Francesca L. Mountain and Michael F. Bastone

The Negligent Plaintiff…

to prevail the court must be con-
vinced of the merits of the case or the 
defense(s) on paper and that equally, 
if not more importantly there are no 
issues of pertinent or material fact to 
be resolved by a jury. 

Other than the obvious, the advan-
tages to summary judgment include 
expediency, less legal expense and 
ultimately less risk. Jurors generally 
speaking tend to be more unpredict-
able and prone to rendering verdicts 
with emotion or passion than a judge  
who is supposed to be a disciplined 
arbiter of the case. 

Rodriguez is notable as the plaintiff, 
now with a single burden, can more 

readily take advantage of this import-
ant tool in civil litigation.

Conversely, the Rodriguez decision 
should have no impact on the sole 
proximate cause defense in labor law 
cases. This is because that defense 
is of proximate cause, and not of 
comparative negligence. Post Rodri-
guez, the laborer plaintiff’s negligence 
will still be an issue for summary 
judgment as if he/she had not used or 
misused available proper safety devic-
es the defendant can still prove sole 
proximate cause and prevail without 
a jury trial.5 

Continued…

5. See, Daley v. 250 Park Avenue, LLC, 126 A.D.3d 747 (2nd Dept., 2015).
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The distinction  
between progress notes and 

psychotherapy notes is formally 
recognized by HIPAA.

 
session in order to formulate diagno-
ses and impressions that are recorded 
in the formal progress note.

The distinction between progress 
notes and psychotherapy notes is for-
mally recognized by HIPAA. HIPAA 
defines psychotherapy notes as “notes 
recorded (in any medium) by a health 
care provider who is a mental health 
professional documenting or ana-
lyzing the contents of conversation 
during a private counseling session or 
a group, joint, or family counseling 
session and that are separated from 
the rest of the individual’s medical 
record.”1 In order to qualify, psy-
chotherapy notes must not include 
information regarding “medication 
prescription and monitoring, coun-
seling session start and stop times, 
the modalities and frequencies of 
treatment furnished, results of clinical 
tests, and any summary of the fol-
lowing items: Diagnosis, functional 
status, the treatment plan, symptoms, 
prognosis, and progress to date.”2

HIPAA Protections 
from the Disclosure of 
Psychotherapy Notes

HIPAA’s provisions expressly allow a 
mental health provider to deny a pa-
tient access to psychotherapy notes.3 
The relevant provisions note that 

psychotherapy notes are not  
part of the “designated record set” 
for the patient, and therefore the 
provider may deny the patient access 
to these documents.4 The relevant 
HIPAA provision states that a mental 
health provider’s denial of access to 
psychotherapy notes by a patient 
can be done “without providing the 
individual an opportunity for review” 
of the records if the request includes 
psychotherapy notes.5 A denial of ac-
cess to an individual’s psychotherapy 
records is not subject to review,6 and 
therefore the mental health provid-
er is not required to engage in the 
lengthy and costly process of review 
by a third-party when denying a pa-
tient access to psychotherapy notes.7 

On their face, the statutory protec-
tion afforded to psychotherapy notes 
by HIPAA is strong, and the language 
appears to state unequivocally that in-
dividual mental health providers can 
deny their patients access to psycho-
therapy notes if their patients request 
those records. The HIPAA provisions 
as written grant the right to manage 
the disclosure of psychotherapy notes 
to the mental health provider, not  
the patient.

Practical Effects of 
HIPAA Protection 
During Litigation

Despite the clear language of the 
HIPAA protection of psychotherapy 
notes, the few Courts called upon to 
address their disclosure during the 
course of litigation have been quick 

to find other statutory language to 
allow for disclosure over the objection 
of a mental healthcare provider. 

Some Courts read the provisions of 
HIPAA, which mandate that men-
tal health providers must attempt 
to obtain an authorization from a 
patient prior to releasing psychother-
apy notes, in order to conclude that 
psychotherapy notes must be released 
when a patient signs an authoriza-
tion.8 This rational is often tied to 
the Supreme Court-recognized right 
to confidentiality first articulated in 
Jaffee v. Redmond in 1996. The logic 
being that if the patient is willing to 
waive his or her privilege, then the 
records should be disclosed.9 This 
analysis ignores the structure of the 
HIPAA provisions which appear  
to vest the right to deny access to 
psychotherapy notes in the provider 
him or herself, not in the patient.10 
Other Courts seize on a catch-all 
provision of HIPAA which states that 
healthcare providers are authorized to 
disclose protected health information 
in judicial proceedings in response to 
a court order or subpoena in order to 
find psychotherapy notes discoverable 
in litigation.11

Courts have ordered the disclosure 
of psychotherapy notes from mental 
health care providers who are parties 
to an action, but also psychotherapy 
notes of non-party providers in ongo-
ing litigation in which they are not a 
direct party.12

Hipaa’s Fleeting Protection For Psychotherapy Notes…

1. 45 C.F.R. §164.501.
2. Id.
3. 45 C.F.R. § 164.524(a)(1)(i).
4. 45 C.F.R. § 164.524(a).
5. 45 C.F.R. § 164.524(a)(2)(i).

6. 45 C.F.R. § 164.524(a)(2).
7. 45 C.F.R. § 164.524(d).
8. 45 C.F.R. §164.508(a)(2). Kalinoski v. 

Evans, 377 F. Supp. 2d 136 (DDC 2005).
9. Id.; Jaffee v. Redmond, 518 U.S. 1, 11, 116 

S.Ct. 1923, 135 L.Ed.2d 337 (1996).

10. 45 C.F.R. §164.501.
11. 45 C.F.R. § 164.512(2) Evenson v. Hartford Life and Annuity Insurance Co.,  

Case No. 6:07-cv-224-Orl-28UAM (MDFL).
12. See, e.g., Evenson v. Hartford Life And Annuity Insurance Co.,  

Case No. 6:07-cv-224-Orl-28UAM (MDFL).
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In a decision that employers can cel-
ebrate, the United States Supreme 
Court recently ruled in Epic Systems 

Corp. v Lewis that class action waivers 
are fully enforceable and do not vio-
late the National Labor Relations Act 
(NLRA) or the savings clause of the 
Federal Arbitration Act (FAA). 

In 2012, the National Labor Rela-
tions Board (the “NLRB”) ruled that 
arbitration agreements with class 
action waivers violated the NLRA. 
Despite this view, the Second, Fifth 
and Eighth Circuits continued to 
enforce class action waivers. The 
Seventh Circuit created a circuit split 
with its 2016 decision in Lewis v. Epic 
Systems Corp., holding that the right 
of employees to engage in concerted 

activities under the NLRA included 
the right to file class and collection 
actions. The Sixth and Ninth Circuits 
soon followed the Seventh, amplify-
ing the split. 

In its decision, the Supreme Court 
said that the FAA is clear that courts 
enforce arbitration agreements 
according to their terms – including 
provisions for individual proceed-
ings. The FAA’s savings clause, which 
allows courts to invalidate arbitra-
tion agreements for fraud, duress or 
unconscionability, does not apply 
because the savings clause does not 
include defenses which interfere with 
“fundamental attributes of arbitra-
tion.” Moreover, the Supreme Court 
ruled that the NLRA does not create  

a right to pursue a class or collective 
action. Instead, the NLRA focuses on 
the right to organize unions and bar-
gain collectively, it does not mention 
class or collective action procedures. 

What does this mean for employers? 
Well, the Supreme Court has made 
clear that employee arbitration agree-
ments with class action waivers are 
enforceable. However, the class action 
waiver will not be enforceable if the 
underlying arbitration agreement is 
unenforceable under general contract 
grounds, such as fraud, duress or 
unconscionability. Employers with 
employee arbitration agreements 
without a class waiver should consider 
whether to revise their agreements to 
include a class waiver so as to protect 

Epic Win: Supreme Court Approves  
Class Action Waivers in Employment 
Arbitration Agreements 
By: Gregory B. Reilly and Lynn Hsieh
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an Associate at Martin 
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What Does This Mean 
for Mental Healthcare 
Providers?

The short answer is that mental 
health providers cannot expect that 
psychotherapy notes will remain 
protected from disclosure. The issue 
has not been fully litigated, and as 
of this writing, it does not appear 
that any mental health provider has 
mounted a serious appellate challenge 
to Court-ordered disclosure. How-
ever, the Courts that have addressed 
this issue have erred on the side 
of disclosure. A mental healthcare 
provider may be on firm footing to 
require a person seeking psychother-
apy notes to obtain a court order, but 
this is not a high bar for litigants in 

an active matter before a court. At 
best, it provides merely an additional 
administrative step for litigants before 
obtaining these psychotherapy notes. 
Mental health providers must look 
passed the strong language of the HI-
PAA regulation to the implementa-
tion of these provisions in the courts. 
What appears to be a unilateral right 
to refuse to disclose psychotherapy 
notes is, in practice, easily sidestepped 
by patients and their representatives 
in litigation. Mental health providers 
should recognize this potential for 
disclosure when choosing whether to 
utilize psychotherapy notes, and the 
manner in which the notes are taken.

Continued…
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against the potential exposure of 
class actions. Employers should also 
consider whether to have an arbi-
tration agreement in the first place. 
While there may be benefits, such 
as the potential for a quicker resolu-
tion of claims and a higher chance 
of confidentiality, there can also be 
downsides, such as the potential for 
significant arbitrator fees. 

Moreover, employers should consider 
the scope of the arbitration agreement 
and whether it can and should apply 
to sexual harassment and/or 
employment discrimination claims. 
While Epic does not change the 
landscape for sexual harassment cases, 
which are individualized in nature 
and difficult to bring as a class, claims 
of gender-based discrimination, 
such as pay inequity, can be affect-
ed by arbitration agreements with 

class waivers. Employers should also 
consider the risk of a public backlash 
against arbitration agreements in light 
of the #MeToo movement. Indeed, 
New York State recently passed a law 
(effective July 11, 2018) prohibiting 
employers from requiring arbitration 
of sexual harassment claims although 
New York employers can still impose 
mandatory arbitration of other types 
of employment-related legal claims. 

See Employment Update: New  
York Expands Sexual Harassment 
Protections for Employees.

In short, the Supreme Court’s 
decision may be a benefit for some 
employers – particularly those with 
potential exposure to class action 
claims. However, employers are wise 
to seek advice of counsel before im-
plementing mandatory arbitration or 
class waivers. 

Supreme Court Approves Class Action Waivers…

CASE RESULTS

Gregory B. Reilly is a 
Partner and the Head 
of Martin Clearwater 
& Bell LLP’s Employ-
ment & Labor Practice 
Group. Greg is an 
experienced litigator 
and counselor who has 
been practicing in the 
employment and labor 
law field for over 20 

years in a variety of areas including healthcare, 
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Lynn Hsieh is an 
Associate at Martin 
Clearwater & Bell LLP. 
She focuses her prac-
tice on the defense of 
employment & labor 
matters as well as 
medical malpractice 
defense matters. 

March 2018: Senior Partner Jeffrey A. Shor assisted by Associate Michelle A. Frankel obtained a dismissal in a dental malpractice case 
filed in Kings County in 2011. The case, which involved treatment from 2009, remained stagnant for years and was administratively 
marked “disposed” after plaintiff failed to timely file a Note of Issue. In June 2016, plaintiff moved to restore the case and we opposed. 
The motion was “marked off” after plaintiff failed to appear for oral argument. In October 2017, plaintiff moved to restore a second 
time. We opposed and cross-moved to dismiss pursuant to CPLR 3404 (by which a case “marked off” and not restored within one 
year shall be deemed abandoned and dismissed) and Uniform Rules for NYS Trial Courts Section 206.10(g) (by which the Court may 
order dismissal if any party fails to appear for a scheduled conference). Importantly, unlike under CPLR 3216, neither law requires the 
service of a 90 day notice before dismissal can be sought.  

We argued that plaintiff’s excise that administrative error caused his failure to appear was unreasonable as it was plaintiff’s own 
motion and he waited an additional 1 1/2 years to file the second motion. Plaintiff also failed to provide an expert affidavit of merit. We 
emphasized the prejudice that would result if the matter were restored because records were destroyed and memories faded since 
2009. After scolding plaintiff for not submitting the proper affidavits, Judge Spodek granted plaintiff an additional two months to do so. 
Our motion to dismiss was granted after plaintiff failed to do so.

March 2018: Senior Trial Partner Bruce G. Habian, with extensive discovery having been conducted by partner Kevin McManus, secured a 
unanimous defense verdict concerning surgical liability, at Supreme Court, New York County. The 70 year old plaintiff, since deceased, 
underwent complicated surgery to repair an incisional hernia that followed colon cancer resection. The surgery was per the sophisti-
cated component separation technique. Plaintiff claimed that recurrence of the hernia with tissue disruption, 4 days post-operatively, 
indicated improper surgical technique (as the usual timeframe for early recurrence is statistically 1 - 2 years post-op). The patient’s 
abdomen was left open with a draining wound for several months. Plaintiff also claimed that the patient’s death was related to the 
post-op sequela. The defense focused on multiple longstanding co-morbidities (diabetes, congestive heart failure, atrial fibrillation, 
renal failure and COPD), as responsible causation for the poor tissue makeup, wound dehiscence and suture tearing.

Continued…
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Case Results

CASE RESULTS

April 2018: Senior Trial Partner Bruce G. Habian, with discovery having been conducted by partner Gregory Radomisli, obtained a unan-
imous defense, in Supreme Court, New York County. The case involved a phase I safety clinical trial wherein chemotherapy – Temodar 
– was injected directly into the residual tumor site via middle cerebral and posterior cerebral arteries. The decedent had previously 
undergone removal of a glioblastoma brain tumor. As a result of the intra-arterial experimental trial, the brainstem tissue was affected 
resulting in a toxic stroke. The paralysis sustained lasted 2 years prior to the patient’s death. Plaintiff claimed that the closeness of 
the brainstem tissue to the injection site contraindicated the enrollment of the patient into the clinical trial; in addition, lack of in-
formed consent was asserted with the plaintiff claiming that the toxic reaction should have been an anticipated result and, therefore, 
discussed with the patient. The Federal rules concerning clinical trial oversight were involved in addition to New York State statutes. 
Expert witnesses for both sides included the specialties of pharmacology, clinical trials, neuro-surgery and neuro-oncology.

Senior Trial Partner William P Brady, along with Associates, Jeffrey Stupak and Kathryn Blackmer, obtained partial sum-
mary judgment in Supreme Court, New York County. In the case, the decedent was a long-time resident of co-defendant nursing 
home, during which she became bed-bound, non-verbal, and dependent in all activities of daily living. Upon presentation to defendant 
Hospital, decedent was in a chronic vegetative state with a chronic stage IV sacral decubitus ulcer with undermining and tunneling. 
Throughout the month long admission, the patient was kept on the Hospital Pressure Ulcer Prevention Protocol, but the sacral ulcer 
did not improve, and she developed new ulcers on her knee and heels. She remained unresponsive but would grimace from pain. Upon 
discharge, decedent was transferred to another facility and died several months later. We argued that the Hospital properly followed its 
protocols including turning decedent every two hours. Additionally, we sought to dismiss “conscious pain and suffering” damages be-
cause decedent remained nonresponsive throughout the admission. Judge Silver found a “question of fact” on the issue of liability due 
to the development of new decubitus ulcers, but dismissed all claims of damages related to pain and suffering. Judge Silver cited to 
defendant’s geriatrics expert’s opinion that “while grimacing is considered a colloquial indicator of pain, it is not a conscious percep-
tion because grimaces occur reflexively though the subcortical pathways in the thalamus and limbic system.” 

May 2018: Senior Trial Partner Anthony M. Sola, assisted by Of Counsel Tracy A. Abramson and Associate Jacqueline A. Wild, obtained a 
defense verdict in Supreme Court, Nassau County. Plaintiff alleged that defendants failed to diagnose Diffuse Large B Cell Lymphoma 
(DLBCL) in the lung of a 29 year old woman during her pregnancy. During her pregnancy she complained of a severe cough and chest 
pain, and developed a severe rash over most of her body in the second trimester. A month after delivery, her family doctor ordered a 
chest x-ray which led to a diagnosis of a Stage IV DLBCL. She was still in remission at the time of trial. In retrospect, the symptoms 
were due to the DLBCL.

At trial, the defense argued that the complaints were outside their area of expertise so they properly referred plaintiff to a pulmonol-
ogist and dermatologist. Plaintiff claimed that the obstetricians acted as her primary care physician (PCP) during the pregnancy and 
failed to coordinate care including a chest imaging study suggested by the pulmonologist. We impeached the credibility of plaintiff 
on this issue as pretrial preparation uncovered records showing that plaintiff wrote on physician intake forms of other providers that 
another doctor was her PCP. We further demonstrated that the suggestion for a chest imaging study was one that the outside specialist 
was considering performing and was not a recommendation to the obstetricians to order. Finally, we demonstrated that the patient 
failed to follow up with some of the outside specialists.

The jury returned a verdict in favor of the defense. Because the jury did not completely follow the instructions on the verdict sheet, 
they went further than required and also answered the culpable conduct questions, finding that the plaintiff herself was 100% respon-
sible for any delay in the diagnosis.

April 2018: Senior partner Michael Sonkin recently obtained a defense verdict in New York County Supreme Court following a 
three week trial in a case involving allegations of repeated sexual assaults and forced, coercive sex acts over a twenty month period by 
a physical medicine and rehabilitation medicine physician against his patient. It was alleged by the plaintiff that her physician forcibly 
committed a sexual assault while in the midst of treatment, and that this was repeated 65 times over the course of the next twenty 
months with the physician allegedly using threats of termination of medical care, promises of assistance with the patient's on-going 
custody and family court proceedings, and financial enticements to continue the relationship. There were numerous in limine motions 
that resulted in the preclusion of several items of evidence including non-conclusive DNA test results, non-authenticated and arguably 
incomplete audio tape recordings of sexual activities and conversations between plaintiff and defendant, a detailed diary purportedly 
maintained by the plaintiff, and correspondence purportedly written by the physician that falsely stated that the plaintiff was working 
for his practice. At trial, the physician adamantly denied the allegations, including even a consensual sexual relationship, and only ac-
knowledged the existence of a physician-patient relationship and a further personal relationship arising from their shared experiences 
as Chinese immigrants. Troubling to the defense, this personal relationship led the doctor to have many telephone conversations with 
the plaintiff, often at very late hours and for long periods of time, and also led him to co-sign an apartment lease with the  

Continued…
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MANHATTAN

220 East 42nd Street
New York, NY 10017
phone (212) 697-3122
fax (212) 949-7054

NASSAU COUNTY

90 Merrick Avenue
East Meadow, NY 11554
phone (516) 222-8500
fax (516) 222-8513

WESTCHESTER COUNTY

245 Main Street
White Plains, NY 10601
phone (914) 328-2969
fax (914) 328-4056

NEW JERSEY

101 Eisenhower Parkway 
Suite 305
Roseland, NJ 07068
phone (973) 735-0578
fax (973) 735-0584

ROCHESTER

16 West Main Street
Suite 728
Rochester, NY 14614
phone (585) 413-1699
fax (585) 413-3430

CONNECTICUT

1 Landmark Square
Stamford, CT 06901
phone (203) 738-5226
fax (203) 738-5227

MCB Welcomes Patrice J. Koeneke as  
Managing Partner!

Patrice Koeneke is a seasoned healthcare attorney with close to 30 years of 
experience in risk and litigation management, regulatory affairs, accreditation, 
ethics, patient care issues, quality management and corporate compliance. 

Patrice has served as the Senior Associate General Counsel & Director of Risk Manage-
ment for NYPH Weill-Cornell Medical Center, the Chief Compliance Officer & Director 
of Risk Management for Nyack Hospital, and most recently as the Vice President of Legal, 
Risk & Regulatory Affairs & Chief Legal Officer for Northern Westchester Hospital. 

As the Firm’s Managing Partner, Patrice is the main liaison to our clients on all case-relat-
ed and client management issues. As Managing Partner, Patrice ensures that MCB meets 
the demands of our clients and that the Firm continues to provide effective, efficient and 
results-driven services to our clients. Patrice oversees the professional development initiatives 
and activities for the attorneys and legal staff, along with supervising the intake of all new 
cases, and managing attorney education, mentoring and training. 

Patrice holds a J.D. from St. John’s University School of Law and a B.S. in Speech Pathology 
from Nazareth College of Rochester and was a Speech & Language Pathologist at Cleary 
School for the Deaf prior to pursuing her legal career. She is admitted to practice in New York 
and the United States District Courts for the Southern and Eastern Districts of New York.

Partner Sean F.X. Dugan Elected as  
President of the NYC Chapter of ABOTA

Sean F.X. Dugan was elected President and National Board  
Representative of the New York City Chapter of the American  
Board of Trial Advocates at its annual meeting in NYC.

Daniel L. Freidlin, Partner, Receives  
AV Rating from Martindale-Hubbell®

Partner Daniel Freidlin received an AV Preeminent Rating from  
Martindale Hubbell.® Martindale-Hubbell® Peer Review Ratings,™ the gold 
standard in attorney ratings, have recognized lawyers for their strong legal 
ability and high ethical standards for more than a century.
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Case Results

plaintiff as the guarantor of her payments. The defense was able to demonstrate that the plaintiff had 
numerous credibility issues that included a highly inflammatory Bill of Particulars that the plaintiff 
attempted to walk back from at trial, the lack of reporting of the doctor's alleged behavior to the au-
thorities or the plaintiff's social worker who she was actively seeing at the time, continued contacts in 
many forms with the defendant despite allegedly on-going sexual assaults and inappropriate behav-
ior, and a pattern of similar behavior in the plaintiff's past that was documented by her own internet 
postings of failed relationships with subsequent accusations of rape which was introduced and shown 
to the jury. Following a three week trial, the jury deliberated for approximately 90 minutes before 
returning a unanimous verdict finding no departures against the doctor. Mr. Sonkin was assisted in the 
defense of this case by partners Barbara Goldberg and Greg Radomisli, and associate Lynn Hsieh.
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