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Audits of Enrollees of
the Electronic Health Record
Incentive Program: An Overview
BY THOMAS A. MOBILIA & KATIE L. KOHN

IN

an effort to stimulate and regulate the
advent of the electronic health record
(EHR) in the medical field, Congress
passed the Health Information Technology for
Economic and Clinical Health (HITECH)
Act of 2009,1 giving the Department of Health
and Human Services the authority to establish programs to improve healthcare quality,
safety, and efficiency through the promotion
of health information technology, including
EHRs. Through this legislation, the Centers
for Medicare and Medicaid Services (CMS)
and individual states were tasked with creating
and administering EHR Incentive Programs
that provide monetary incentives to medical
providers who have implemented EHR programs in compliance with certain guidelines.
To ensure compliance, both CMS and individual states have initiated audit programs of enrollees to recoup incentive payments that CMS
or the state believes were made erroneously.
Under New York’s EHR Incentive Program,
a healthcare provider can receive payments for
implementing a certified EHR program if the
provider is an “eligible professional” and makes
“meaningful use” of certified EHR technology.2 Incentive payments to eligible professionals are disbursed over the course of six program
participation years. In New York, the years of
participation do not need to be continuous
and participants may skip years without pen-

alty. Although payments will be made through
2021, the last year a provider can begin receiving incentive payments is 2016.3 Under CMS’s
Incentive Program, an eligible provider’s participation must be continuous and can be made
for up to five years. Enrollment for CMS’s incentive program closed at the end of 2014.
An eligible professional is defined as a (i)
doctor of medicine or osteopathy; (ii) doctor
of oral surgery or dental medicine; (iii) doctor
of podiatric medicine; (iv) doctor of optometry; or (v) chiropractor.4 Hospitals are eligible
for payments under the Medicare EHR Incentive Program if the hospital is a (i) general,
acute care, short-term hospital; (ii) critical access hospital; or (iii) Medicare Advantage hospital.5 Hospitals are eligible under Medicaid
EHR Programs if the hospital is (i) a children’s
hospital; or (ii) an acute care hospital with at
least 10% Medicaid patient volume.6 If a hospital is an eligible provider under both Medicare and Medicaid definitions, the hospital
can participate in both programs and collect
incentive payments from each. Eligible professionals, however, must choose to participate in
either the Medicare or Medicaid program and
cannot receive incentive payments from both
programs.
“Meaningful use,” the second requirement
a provider must fulfill to receive incentive payments, is demonstrated by informing CMS or
Audits of Enrollees Continued on page 2

1 Pub. L. 111-5, Title XIII. The HITECH Act is part of the
American Recovery and Reinvestment Act of 2009.
2 42 CFR § 495.2.
3 https://www.emedny.org/meipass/ep/index.aspx
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the state that the provider has met objectives and associated clinical quality measures selected by CMS or the
applicable state.7 The purpose of meaningful use is to
demonstrate that the use of EHRs is positively affecting patient care. In the first year the provider participates in the EHR Incentive Program, meaningful use
must be demonstrated during a 90-day period. In the
subsequent years that the provider participates in the
program, meaningful use must be demonstrated for the
entire year.
There are three stages to the EHR Incentive Program, and each stage has its own set of requirements
that providers must meet in order to qualify for an incentive payment. Stage 1 began in 2011, and requires
providers to meet meaningful use measures, such as
utilizing electronic prescriptions, implementing drugdrug and drug-allergy interaction checks, maintaining
an up-to-date problem list of current and active diagnoses, and recording and charting changes in vital signs.
After attesting to these requirements for at least two
years, the provider can then proceed to Stage 2, which
began in 2014. The threshold that providers must meet
for meaningful use has been raised in Stage 2, and providers will be expected to demonstrate meaningful use
of the EHR for a larger portion of their patient population. These objectives include measures such as using computerized provider order entry for medication,
laboratory, and radiology orders; recording certain patient demographics, smoking status, electronic notes,
and family health history, utilizing clinically relevant
information to identify patients who should receive reminders for follow-up care, and providing patients with
secure online access to their health information. Stage 3
is scheduled to begin in 2017, though its requirements
have not yet been finalized.
Beginning in 2015, an eligible provider under
the Medicare EHR Program who fails to demonstrate
meaningful use will be subject to an annual payment
adjustment of 1% to 5% of the provider’s Medicare reimbursements. In New York, providers choosing not to
participate in the EHR Incentive Program will not be
charged a penalty.8
Providers participating in the EHR Incentive Program, on either the state or federal level, can receive incentive payments only after completing an online process where the provider answers a variety of questions
related to each meaningful use measure. This is referred
to as an “attestation.” In many instances, providers will
be required to submit specific numbers of patients or

percentages of patients in which the particular meaningful use measure was utilized. This data is obtained
directly from the provider’s EHR system.

7 42 CFR § 495.4.
8 http://www.cms.gov/Regulations-and-Guidance/Legislation/
EHRIncentivePrograms/Basics.html

9 https://www.health.ny/gov/health_care/medicaid/program/medicaid_ehr_
incentive_prog/overview_program.
10 “New York State Medicaid Health Information Technology Plan (NY-

Audits of Incentive Payment
Recipients in New York
When attesting to the meaningful use measures,
providers are not asked to supply documentation to
support the answers and data. However, CMS and individual states have initiated audit programs to collect
and review providers’ documentation in support of the
answers and data provided during attestation.
According to the New York State Office of Medicaid Inspector General (OMIG), these audits aim to
prevent fraud and abuse of the Incentive Program. New
York State’s audit strategy is designed to “look behind”
provider attestations through a combination of pre-payment validation of attestations and post-payment audit
activities.9 Providers can be selected randomly for audit, or may be selected based on targeted suspicious or
anomalous data. In New York, the targeted selection
of providers and hospitals may include “high risk
areas/criteria,” such as discrepancies in patient-volume
reported and available claims data, incentive payment
recipients that drop out of the program after receiving
an initial payment, and complaints received regarding
fraud or abuse of the Incentive Program.10
Under New York’s program, once selected for an
audit, the provider will receive correspondence from
OMIG requesting the submission of certain audit documentation within 30 days. Documentation may include financial statements and tax returns, as well as
enrollment records, annual certifications and other documents that support adoption and implementation of
an EHR program and the attestation of meaningful use.
Upon completion of its audit of the materials provided,
OMIG will issue a draft audit report that will identify
any proposed recoupment of incentive payments and
the basis for its action. The provider must submit any
objection or response to the draft audit report within
30 days. OMIG will then issue a final audit report. If an
adverse decision is reached by OMIG, the provider may
appeal that determination by submitting an Appeal Request Form and supporting documentation to OMIG
within 60 days of the issuance of the final audit report.
If OMIG determines that an eligible provider has
failed to prove adequate compliance with EHR program requirements, and the provider decides not to appeal that determination, no incentive payment will be
Audits of Enrollees Continued on page 5

Redefining the “Term” Pregnancy:
ACOG Recommendations and litigation
BY ANTHONY M. SOLA & DANIEL L. FREIDLIN

H

istorically, a pregnancy was regarded to be at
“term” at 37 weeks gestation. It was long believed
that fetal development was sufficiently complete
by this interval so that there was no difference in mortality/morbidity between babies delivered at 37 weeks
gestation versus those delivered at 39 weeks gestation.
This thinking led both patients and medical providers to
schedule deliveries, whether by Cesarean section or induction, at “term,” but often before 39 weeks gestation.
The most current data, however, demonstrates that
this traditional thinking may have been wrong. Research now shows that neonatal outcomes improve the
longer a fetus remains in utero, up to 42 weeks gestation. As an example, babies born at 37 weeks gestation
have a greater likelihood of ventilator dependence and/
or respiratory distress syndrome than those born just
one week later. Based upon this data, the American College of Obstetricians and Gynecologists (ACOG) issued
Committee Opinion 579 (Nov. 2013) which redefines
“term” pregnancy. “Term” has now been replaced by the
subcategories of “early term” (37 to 38 6/7 weeks), “full
term” (39 to 40 6/7 weeks), “late term” (41 – 41 6/7
weeks) and “post term” (beyond 42 weeks). Although
ACOG continues to promote balancing the risk of prolonging the pregnancy versus the risk of “early term”
delivery for certain medical indications, ACOG states
in no uncertain terms that “a nonmedically indicated
early-term delivery is not appropriate.”

at Trial
The following describes the successful defense
of our client obstetrician at trial against the plaintiff ’s
claim that her Cesarean section delivery should have
been scheduled during, what ACOG now defines as,
the “early term” period. During the prenatal period
of an otherwise normal pregnancy in 2006, the fetus
was found to be in the frank breech presentation. At
37 weeks, 6 days gestation, our client obstetrician attempted to turn the baby to the correct position by a
procedure known as external version, but this failed.
The doctor then scheduled for an elective Cesarean section to be performed over a week later, at 39 weeks 0
days gestation. However, the patient went into labor at
38 weeks 6 days gestation and an emergency Cesarean
section was performed to deliver the baby who at this
point was in a double footling breech position.
As the child aged, it was discovered that she had
atrophy of the upper spinal cord resulting in her being
paralyzed below the waist, loss of control of her bladder,
and confinement to a wheelchair.

The plaintiff ’s attorney argued that Cesarean section delivery should have been performed immediately
after the external version failed and before the patient
went into labor because the baby was at “term” at over
37 weeks gestation and, therefore, there was no benefit
to extending the gestation. It was claimed that if the delivery was performed prior to labor, the operation would
have been accomplished before the fetus moved into the
double footling breech presentation that complicated
the delivery. It was further alleged that the delivering
obstetrician – due to the mal-presentation – exerted
excessive traction on the spinal cord during this difficult
delivery, causing spinal cord damage.
This case presented significant emotional issues, in
addition to analysis of the standard of care. Our defense
position was that it was a proper exercise of medical
judgment to attempt to delay delivery until 39 weeks to
minimize the risks of respiratory difficulties, but because
this delivery took place before Committee Opinion 579
was published, it could not be used in cross examination
to support our client’s medical judgment. Although we
were not able to use the ACOG Committee Opinion
itself on the standard of care, the data relied upon by
ACOG in forming its opinion proved instrumental in
demonstrating that the scheduling of delivery for 39
weeks gestation was in the best interests of the fetus.
As a result, when the other parties reached a settlement
with the plaintiff, our client was discontinued from the
case with no payment made.
Anthony M. Sola is a Senior Trial Partner
at Martin Clearwater & Bell LLP. Mr. Sola
has litigated hundreds of lawsuits in both
federal and state courts in his more than
30 years representing both hospitals and
physicians in medical malpractice cases
and corporations in products liability. Mr.
Sola is a Fellow of the American College
of Trial Lawyers.

Daniel L. Freidlin is a Partner at Martin
Clearwater & Bell LLP. Mr. Freidlin focuses his practice on the defense of medical malpractice and professional liability
cases and represents major teaching
hospitals in New York as well as individual physicians.
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Social Media – The Benefits and Limitations
of this Critical Discovery Tool
BY NANCY J. BLOCK AND JESSICA A. BRESNAN
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ocial media has opened a door to investigation and
discovery that was locked for decades. Of course,
an attorney could always retain an investigator for surveillance – but a wise plaintiff was well aware that he
or she could be watched as soon as leaving the confines
of a home, and acted accordingly. Out came the cane,
the slow walk, the frailty. This is not to suggest that in
certain circumstances surveillance cannot be incredibly
beneficial and successful. Technology, however, has given
us the virtual ability to enter a plaintiff ’s private life and
discover what a plaintiff is actually able and unable to
do on a daily basis. For this reason, research into a plaintiff ’s internet activity and postings is critical and needs
to be investigated in every case – and at multiple times
throughout the duration of the litigation. Can the plaintiff no longer walk more than two blocks as claimed due
to excruciating back pain, or is she a ski instructor? Can
the plaintiff no longer focus due to cognitive deficits, or
is she a successful corporate executive?
Social media can unleash a bonanza of possible relevant and critical documents. For the plaintiff who is exaggerating injuries, it can drastically diminish the value
of a case. Not only can written statements and communications between a plaintiff and a non-party be revealing,
but posting of photographs on social media websites can
be invaluable. A plaintiff photographed with his son on
the beach throwing a football; a plaintiff depicted lifting
weights; a plaintiff enjoying the rides at Disney. These
are just a few examples of actual discovery that we have
found in practice. But what happens when an internet
investigation does not reveal a plaintiff ’s social media
activity? Can the defense demand to be provided with
such discovery? Are there any limits to what the defense
can obtain?
Given the seemingly obvious relevance, there should
be no question that defense counsel should be entitled to
the plaintiff ’s social media profiles. Facebook postings,
blogs, and tweets, all demonstrate the extent of a plaintiff ’s activities of daily living. This is precisely relevant
to the damages in controversy and it is incumbent on
the defense to obtain proof of the absence of these limitations. Information that is “private” and not accessible
to the public is just as relevant and arguably should be
obtainable through discovery if not accessible during investigation. Notwithstanding this logic, courts have imposed certain limits – limitations on how an attorney can
conduct social media research; and limitations on what

information the court considers discoverable.
Attorneys are permitted to view “public” portions of
plaintiffs’ profiles or posts, with the caveat that the lawyer
must be aware that viewing profiles on certain sites such
as LinkedIn may result in a notification to the plaintiff
that his or her profile has been viewed by the attorney,
which may constitute communication with a represented party.1 Additionally, it is not permissible to contact
a plaintiff or other represented party in an effort to review “private” portions of their profiles without an authorization.2 It is therefore not surprising that the New
York State Bar Association issued an opinion in 2010
that while attorneys may access the public portion of an
opposing party’s social media page, they cannot “friend”
that party.3 Further, an attorney cannot use false pretenses, either directly or through an agent, in an effort to access a social networking website.4 With these limitations
in mind, obtaining information that is publicly available
is not only necessary to the defense of the case, but can
also serve as the basis for broader discovery requests.
Several New York Courts have weighed in on the
circumstances under which a party may obtain restricted
portions of another party’s social media profile. In one
such case, the plaintiff alleged permanent injuries, the inability to perform certain activities, and loss of enjoyment
of life, and the Court granted the defendant access to the
plaintiff ’s Facebook and Myspace accounts, including
historical and even deleted material.5 One factor in the
Court’s decision was that public portions of the plaintiff ’s profiles reflected an active lifestyle that contradicted her claims, and it was therefore reasonably likely that
private portions would contain similar evidence.6 Other considerations included the liberal interpretation of
CPLR 3101, which provides for full disclosure of all matter which is material and necessary7, as well as the long
established principle that in cases where plaintiffs claim
personal injuries, “discovery is generally permitted with
respect to materials that may be relevant to both the issue
of damages and the extent of a plaintiff ’s injury.”8  The
Court found that information regarding the plaintiff ’s
social networking accounts was “both material and necessary . . . and/or could lead to admissible evidence.”9
However, there are limits to the discovery of social
media. In one instance, the Court denied defendant’s access to discovery of plaintiff ’s “current and historical Facebook, Myspace and Twitter pages and accounts, including
all deleted pages and related information.”10 There, the

1 See, e.g. Social Media Ethics Guideline No. 3.A: Viewing a Public Portion of
a Social Media Website, Proposed Social Media Ethics Guidelines Report of
the Commercial and Federal Litigation Section of the New York State Bar
Association, March 18, 2014.
2 Id.
3 New York State Bar Association Ethics Opinion 843, September 10, 2010.
4 The Association of the Bar of the City of New York, Committee on Professional and Judicial Ethics, Formal Opinion 2010-02.
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Romano v. Steelcase, Inc., 30 Misc. 3d 426 (Sup. Ct., Suffolk Cty., 2010).
Id. at 430.
Id. at 427 (citing CPLR 3101).
Id. at 428 (citing Walker v. City of New York, 205 A.D.2d 755 (2d Dept.
1994)).
9 Id. at 430. See also Loporcaro v. City of New York, 35 Misc.3d 1209(A) (Sup.
Ct., Orange Cty., 2013).
10 Caraballo v. City of New York, 2011 NY Slip Op 30605(U) (Sup. Ct. Richmond Cty. 2011).

Court concluded that defendant “failed to establish a factual predicate with respect to the relevancy of the information
the sites may contain” and held that “digital ‘fishing expeditions’” would not be permitted.11 The takeaway from cases
like this is that discovery demands are more likely to be found
reasonable if it is first established that relevant social media
postings exist, and if the demand is narrowly tailored.12 This
underscores the importance of conducting early research and
inquiring into the existence of social media discovery at the
plaintiff ’s deposition.
Courts have used a two-prong evaluation when considering whether social media accounts are discoverable. First,
is the content material and necessary? And, second, what are
the privacy interests of the person from whom disclosure is
sought?13 In one 2013 case, the Court permitted disclosure
of the plaintiff ’s Facebook account where the defendants established “a factual predicate” for the request (e.g., a public
photograph that contradicted plaintiff ’s claims of continued
injury) and narrowly tailored the demand. The Court also
concluded that there was no reasonable expectation of privacy by the plaintiff even if she had applied privacy settings to
her account.14 Other Courts have likewise concluded that the
plaintiff ’s right to privacy would not be violated by production of her Facebook and MySpace accounts and, regardless,

the defendant’s need for the information outweighed any potential privacy concerns.15
In sum, social media is here to stay, and it is essential that
attorneys familiarize themselves with the latest technology. It
is entirely permissible – and in this day and age necessary – to
research opposing parties’ social media profiles and postings
in an effort to ascertain statements, photographs, and the
like, that may impeach the party’s claims. Information that is
open to the public and pertinent to the claims of injury can
form a basis for access to portions of social media profiles
that are either private or have even been deleted. Keeping in
mind the ethical considerations, the nuances of various websites, and the Court’s preference for narrowly tailored and
relevant demands, social media can be an invaluable source
of information for purposes of impeaching the plaintiff and
strengthening the defense of a case.

11 Id. (internal citations omitted).
12 See, e.g., Id.; Kregg v. Maldonado, 98 A.D.3d 1289 (4th Dept. 2012); McCann
v. Harleysville Insurance Co. of New York, 78 A.D.3d 1524 (4th Dept. 2010). Of
note, however, is the Federal case, Giacchetto v. Patchogue-Bedford Union Fee School
Dist., 293 F.R.D. 112 (E.D.N.Y. 2013), which disagreed with the position that a
showing must first be made that a public posting contains information undermining the plaintiff ’s claim. The Court reasoned that requiring the seeking party to
first locate relevant public portions shields from discovery those profiles that are
entirely private. The Court went on to discuss the relevancy of various types of
postings, and ordered plaintiff ’s counsel to review plaintiff ’s profiles and produce
those that are relevant.
13 Jennings v. TD Bank, 2013 NY Slip Op 32783(U) (Sup. Ct. Nassau Cty. 2013);
see also Del Gallo v. City of New York, 43 Misc.3d 1235(A) (Sup. Ct., New York
Cty., 2014) (reaffirming the two-prong analysis)
14 Id.
15 Romano v. Steelcase, 30 Misc. 3d at 432, supra.
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issued if it is a pre-payment audit. In the case of a post-payment audit, OMIG will automatically recover 15% of the
provider’s weekly Medicaid payments, with full repayment to
be made by the provider within two years of the final audit report. Failure to provide adequate or accurate documentation
in response to an audit can lead to a potential fraud investigation.11

Conclusion
It has been estimated that approximately 10% of EHR
Incentive Program participants can expect to be audited.12
Therefore, maintenance of all enrollment documentation,
attestation forms, and electronic records for at least six years
is vital for providers. Although the program can provide
substantial benefits to a practice, eligible providers must be
cognizant of the risk of being audited and be prepared to
respond appropriately.
11 Id.
12 “How to Prepare For, Survive an EHR Meaningful Use Audit,” American 		
Academy of Family Physicians, http://www.aafp.org/news/practiceprofessional-issues/20130515ehrmuaudit.html, May 15, 2013.

Thomas A. Mobilia is a Senior Partner at Martin
Clearwater & Bell LLP, who has defended major
teaching hospitals, medical practices and individual physicians in high exposure neurosurgery, obstetrical, cardiothoracic, and ophthalmology malpractice cases for over 20 years.
He also represents physicians and health
care professionals in disciplinary proceedings
brought by the New York State Department of
Health, Office of Professional Medical Conduct, and by the Office of Professional Discipline. He has counseled and represented
hospitals in physician staff credentialing proceedings and he is a frequent lecturer to risk
management departments of major medical
centers.
Katie L. Kohn is an associate at Martin Clearwater & Bell LLP and focuses her practice on
medical malpractice defense and healthcare
law.
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What’s New at MCB in 2015
Martin Clearwater & Bell LLP Featured in
New York Magazine, Legal Leaders 2014
The Partners of Martin Clearwater & Bell LLP
were selected for inclusion in the December 23,
2014 issue of Legal Leaders as seen in New York
Magazine, the New York Law Journal, Wall Street
Journal, Connecticut Law Tribune and New Jersey
Law Journal.

Jessica A. Bresnan Named as Partner
effective January 1, 2015
Martin Clearwater & Bell LLP is pleased to announce that Jessica A. Bresnan has been named as a
Partner of the Firm, effective January 1, 2015.
Ms. Bresnan’s practice encompasses all areas of
medical malpractice litigation, personal injury defense, and professional liability matters, including
the defense of doctors, nurses, hospitals, and physician assistants, as well as the defense of attorneys
in legal malpractice claims. Ms. Bresnan has experience in representing two of the major teaching
hospitals in the New York City area.
Ms. Bresnan joined the Firm as a first year associate in 2008. She received her J.D. from Brooklyn
Law School in 2008, and her B.A. from Bucknell
University, cum laude, in 2003. Prior to law school,
Ms. Bresnan worked for two years as a legal assis-

tant in a large New York City law firm.
Ms. Bresnan is admitted to practice before the
State Courts of New York and the United States
District Courts for the Southern and Eastern Districts of New York. She serves as a Member of the
Firm’s Publications Committee.

MCB announces the retirement of
Senior Partner, Joseph L. DeMarzo
effective January 1, 2015
After 34 years of practice with the Firm, Joseph
L. DeMarzo retired from Martin Clearwater & Bell
LLP as of January 1, 2015.
Mr. Dermazo focused his practice on the defense of physicians and hospitals in malpractice cases from inception through trial, for over thirty years
and served as the liaison partner for hospital clients
in the New York metropolitan area. Mr. DeMarzo
also was the Managing Partner of the Firm from
1995 through 1999.
Mr. DeMarzo headed the Firm’s fen-phen
diet drug litigation team in the late 1990s, early
2000s. MCB defended the majority of the health
care providers involved in diet drug cases in the
State of New York. Mr. DeMarzo can be contacted
at demarj@mcblaw.com.

SAVE
THE
DATE
for an MCB Webinar: April 23, 2015
The Approach to Opposing Experts
9:00 AM – 11:30 AM
Presented by: John Lyddane Esq. • John Barbera, Esq. • Rosaleen McCrory, Esq.
This program is approved for 3 New York State CLE Credits.
To register, e-mail Courtney Scott at scottc@mcblaw.com or call (212) 471-1235.
Defense Practice Update is published by Martin Clearwater & Bell LLP . This newsletter is intended to provide general
information about significant legal developments and general information only, and should not be used for specific
action without obtaining legal advice. Anyone wishing to retain Martin Clearwater & Bell LLP should contact
Michael A. Sonkin, Managing Partner, 220 East 42nd Street, New York, New York 10017, (212) 697-3122.
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