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In cases where a plaintiff has purchased health
insurance under the “Patient Protection and
Affordable Care Act” (ACA), defendants

should be entitled to a collateral source set-off,
pursuant to CPLR § 4545(a), for the projected
benefits to the plaintiff less the projected cost to
the plaintiff of maintaining the coverage. The
potential savings to the defendants in such cases
can be substantial. In this article, we discuss an
actual case to demonstrate the extent to which the
ACA could potentially reduce an award for future
medical expenses. We also discuss possible strate-
gies for the introduction of evidence regarding the
ACA before the jury at trial.

The case involved an alleged failure to
properly diagnose and treat bacterial menin-
gitis in the infant plaintiff, resulting in cata-
strophic injuries requiring around-the-clock
care.  Because his injuries were not sustained
at birth, the infant was not eligible for enroll-
ment in the Medical Indemnity Fund.1 His
injuries included an uncontrollable seizure
disorder, mental retardation, and deafness.
He was fed through a tube directly into his
stomach, was suctioned frequently, and was
placed in a hyperbaric chamber once a day. 

The life expectancy of the child was pro-
jected to be 30-40 years. Plaintiffs’ expert life-
care planner testified at the trial that if the
child were institutionalized, the cost of his
care would be $200,000 annually. If he were

cared for at home, according to plaintiffs’
expert, a 24 hour, 7 day a week home care
option would include 3 shifts of aides at a
cost of $25 an hour, or $175,000 a year. In
addition, supervision by a registered nurse
would be required two hours a month, at an
annual cost of $2,400. The live-in help
would require $10 a day for room and board,
or $3,650 a year. Inclusive of all the exami-
nations by physicians, diagnostic tests, med-
ications, surgical procedures, supplies and
equipment that plaintiffs contended were
necessary, plaintiffs’ expert projected total
future expenses in excess of $25 million.

Defendants in that case retained an
expert in health care policy who reviewed the
extensive medical records reflecting the
child’s medical treatment since the time of
the injury to the time of trial. He also
reviewed the life care plan on a line-by-line
basis and came to the conclusion that, with
very few exceptions, all of the items in the life
care plan would be covered by a “Platinum”
plan purchased on the New York exchange.
The covered items included a Hoyer lift,
electric hospital bed, motorized wheelchair
and hyperbaric chamber, as well as physical,
occupational and speech therapy, diagnostic
tests, medications, surgical needs, disposable
supplies and physicians’ visits. While the cost
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of aides and their room and board were not covered,
the cost of supervision and assessment by a registered
nurse would be covered where medically necessary. The
expert projected a premium cost of $255.74 per month
or $3,068.88 annually, with no annual deductible and
an out-of-pocket maximum of $2,000.

Defendants argued that they should be permitted
to introduce evidence of the ACA before the jury,
explaining that it had replaced, and essentially rendered
obsolete, the policy considerations underlying the
common-law collateral source rule and the policy pro-
hibiting juries from hearing evidence of a plaintiff ’s
health insurance coverage. Defendants discussed CPLR
§ 4545(a), pointing out that it represented a trend of
minimizing double recoveries by a plaintiff, and that
other states had also enacted various forms of legisla-

tion attacking the common-law
collateral source rule.

Defendants then argued that
the passage of the ACA furthers the
policy of preventing a double recov-
ery and ensuring that an award of
damages for future medical expens-
es corresponds, as closely as possi-
ble, to the plaintiff ’s actual loss.
The ACA requires that an individ-
ual maintain “minimum essential
coverage” or face a penalty.2

“Minimum essential coverage” is
broadly defined and is provided by
most government-backed coverage
or private health insurance pro-
grams.3 It includes emergency
room services, hospitalizations, pre-
scription drugs and rehabilitation

services and devices.
Defendants argued that given the mandate of min-

imum essential coverage, a life-care planner must take
into account that future medical expenses, or at least sig-
nificant portions thereof, will be covered under a health
plan purchased under the ACA and that accordingly, the
ACA is directly relevant to damages. Defendants further
argued that if plaintiffs’ life-care planner did not take the
ACA into account in any projection of future damages,
then defendants should be permitted to cross-examine
him about his failure to do so.

Anticipating plaintiffs’ arguments that introducing

evidence of the benefits available under the ACA would
impermissibly inject the issue of insurance coverage
into the trial, these defendants pointed out that as a
practical matter, juries today are likely to be well aware
of the existence of insurance coverage. In fact, the
courts have recognized that “it is the rare individual
who today does not know that ‘defendants in negli-
gence cases are insured and that an insurance company
and its lawyer are defending,’”4 and that “courts should
no longer treat insurance coverage as the third rail of
trial practice . . .”5 Defendants argued that lay juries,
likewise, would almost certainly be aware of the ACA,
in light of the publicity surrounding its passage, and
that while an individual might not be able to compre-
hend the myriad procedural intricacies of the statute,
the basic tenet was easily understandable – mandatory
health insurance coverage for everyone. The jury might
well wonder about the legitimacy of a damages evalua-
tion which does not correspond with reality.

The trial court ruled that defense counsel would not
be permitted to introduce evidence of the ACA before the
jury or cross-examine plaintiffs’ life-care planner as to the
cost of a Platinum health insurance policy for the child.
Significantly, however, the Court ruled that defense counsel
could bring that evidence before the Court at a post-trial col-
lateral source hearing. 

Since the case settled while the jury was deliberat-
ing (for an amount much less than plaintiffs had ini-
tially demanded), no collateral source hearing was nec-
essary. The trial court’s willingness to consider evidence
as to the cost of a Platinum plan at a collateral source
hearing, however, suggests that with proper prepara-
tion, defendants should be able to obtain significant
reductions in the cost of future medical care based on
the ACA. Moreover, defendants’ aggressive stance on
the ACA issue, thorough preparation and willingness
to litigate the issue at a collateral source hearing likely
contributed to the favorable settlement.  The settle-
ment amount was in the range of what the Appellate
Division, Second Department had previously sustained
for pain and suffering and lost earnings alone in the
case of catastrophically injured infants. 

Additional support for the proposition that the
ACA may appropriately be considered at a collateral
source hearing is found in Chief Judge Lippman’s dis-
senting opinion in Caronia v. Philip Morris USA, Inc.6

In Caronia, the majority at the Court of Appeals held
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that the plaintiffs, who had not yet been diagnosed
with smoking-related cancers, could not pursue an
independent cause of action to recover for the cost of
Low Dose CT chest scanning (LDCT) as a form of
medical monitoring, because they had not yet sus-
tained any injury. One of the arguments raised by the
defendant Philip Morris in opposing the recognition of
a cause of action for medical monitoring was that the
plaintiffs and the class they sought to represent would
soon obtain access to LDCT monitoring under the
ACA. In a footnote to his dissenting opinion, Chief
Judge Lippman found this argument “unpersuasive,”
but raised the possibility that the ACA would provide
the potential for an offset against plaintiffs’ recovery
under the collateral source rule.

As a practical matter, just as defense counsel should
raise the applicability of CPLR § 4545(a) early in the
litigation in order to avoid a claim of waiver, it seems
advisable to do so with the ACA as well, to foreclose
any issue of surprise or prejudice to the plaintiff. In the
case discussed above, involving the catastrophically
injured infant, the defendants timely served a supple-
mental expert witness disclosure for their expert in
health care policy, together with his breakdown of costs
as allocated in the plaintiff ’s life care plan that would
be covered by an insurance plan purchased on the New
York exchange. The supplemental expert witness dis-
closure indicated that the expert was expected to pro-
vide testimony as to (1) what health coverage(s)/plans
have been mandated by law in New York and are avail-
able in the marketplace; (2) what health care plans
could be purchased by plaintiffs to defray the cost of
the infant’s medical care, services, equipment and sup-
plies; (3) what services/care/medication/equipment
specified in the plaintiff ’s life care plan are covered
under such plans; (4) the cost of such plans (premi-
ums, deductibles and co-pays) and the likely future
costs of those plans; and (5) the application of the ACA
to these and related damages issues.

The supplemental expert witness disclosure also
indicated that the expert would explain the New York
essential health benefit “benchmark.” In particular, he
would address the requirement that all plans in the
individual and small group markets provide coverage as
identified by the New York essential health benefit
benchmark, and explain that the infant’s needs would
be covered without concern for life time caps or for

pre-existing conditions. Therefore, while the plaintiffs
opposed the admission of the expert’s testimony at
trial, there was no claim of “surprise” or “prejudice.” 

It should be expected that plaintiffs’ counsel will
question the admission of evidence regarding the ACA
both at trial and at a collateral source hearing. They
may question whether future benefits under the plan
are “reasonably certain” to continue as required by

CPLR § 4545(a) in order for a defendant to be entitled
to a collateral source set-off. Insurance purchased by an
individual under the ACA, however, is not contingent
upon a plaintiff ’s or a family member’s continued
employment with a particular employer. Thus, the rea-
sons for finding that benefits under employer-provided
insurance plans are not reasonably certain to continue
do not pertain to benefits expected under the ACA.7 In
addition, the “guaranteed issue requirement” of the
ACA prohibits insurers from denying coverage to per-
sons with pre-existing conditions.8 Nor may insurers
establish eligibility requirements based upon health-sta-
tus related factors or “dump” an individual based upon
his or her health.9 Instead, “each health insurance issuer
that offers health insurance coverage in the individual or
group market in a State must accept every employer and
individual in the State that applies for such coverage.”10

It may also be argued that the future of the ACA
itself is in doubt, and that accordingly future insurance
payments are not reasonably certain to continue.
Similar arguments, however, have been raised and
rejected in the context of future Social Security disabil-
ity benefits.11 As one court put it, “[t]hat plaintiff
might increase her own earnings . . .  or that the feder-
al government might eliminate or reduce social securi-
ty some time in the future are indeed possibilities but
they do not, in the court’s view, warrant a finding by
the court that such future social security benefits will
not be paid to plaintiff with reasonable certainty as of
this point in time.”12 Such arguments are likewise
speculative and contrary to the existing law when
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Wage and Hour Traps 
the Unwary 
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BY GREGORY B. REILLY

T
here has been explosive growth in the number of
lawsuits brought by employees asserting wage and
hour violations, and hospitals and physician

groups are feeling the pain.  Most employers are familiar
with the federal and state legal requirements respecting min-
imum wage and overtime.  New York law, however, has
peculiar wrinkles that can create traps for the unwary.
Below are five common wage and hour traps that New York
employers should be careful to avoid:

1. Amended Wage Theft Prevention Act (WTPA) – New
York requires employers to provide employees with a written
wage notice setting forth, among other things, the employee’s
wage rate, pay day and information about the employer.  The
wage notice is to be provided to all new hires and, as the law is
currently written, once annually to all employees between
January 1 and February 1 of each year.  New York employers
are required to keep records memorializing the fact that they
provided the legally required wage notice. 

The annual wage notice requirement has proven be to
quite burdensome to employers.  In response, the state leg-
islature recently passed an amendment to the WTPA to
eliminate the annual notice provision, which amendment
Governor Cuomo is expected to sign into law shortly.
Although the amended WTPA will eliminate the annual
notice requirement, the wage notice will have to be provid-
ed to all newly hired employees.  Moreover, the amended
law will increase the penalties for those employers who fail
to comply.  Thus, for example, when the amendment takes
effect --- sixty days after Governor Cuomo signs the bill –
the potential damages for failing to provide a new hire with

the pay notice shall increase from $50
per week of violation up to a $2,500
maximum to $50 per day up to a
$5,000 maximum.   The new law will
also increase the amount of civil penal-
ties that the New York Department of
Labor (NYDOL) may assess against
repeat offenders of the WTPA with
potential liquidated damages of up to
$20,000.

The bottom line is that the amend-
ment’s removal of the annual notice
requirement is good, but New York
employers should be careful to 

comply with the remaining obligations of the WTPA con-
sidering the potential for enhanced penalties.

2.  Deductions - New York law strictly limits when an
employer may make deductions from an employee’s pay-
check. Recent regulations issued by the NYDOL clarify
when an employer may make deductions in the specific
instance of unintended overpayments.  The regulations set
forth requirements respecting proper advance notice of the
deduction, dispute resolution procedures if there is a dispute
concerning the deduction and how improperly taken
deductions are to be repaid.  Thus, for example, under the
regulations, an employer may recover by deduction only
those overpayments made in the last eight weeks prior to
issuing a required “notice of intent” for overpayment deduc-
tions. Moreover, there are limits to the amount of a deduc-
tion that an employer can make for an overpayment.  Thus,
where the overpayment exceeds the net wages in the next
paycheck, the employer’s deduction for overpayment cannot
exceed 12.5% of the gross wages earned or reduce the
employee’s effective hourly wage below the state minimum
hourly wage rate.

3. Pay Frequency – Often overlooked, except by the
NYDOL, is the fact that “manual workers” in New York,
i.e., mechanics and laborers, must be paid weekly.  With
limited exceptions, all other employees must be paid at least
semimonthly on days that the employer must designate in
advance.

4. Termination Notice and Practices – New York also
requires that employers provide terminated employees with
a written notice setting forth the exact date of termination
and the exact date when the employee’s benefits end.  This
law is often unintentionally violated, and it can potentially
lead to expensive consequences should the terminated
employee become ill or injured, but was not properly noti-
fied that his/her health insurance was terminated.

In addition, unless the employer has a vacation policy to
the contrary, employees are entitled to their accrued, but
unused vacation pay at the time of termination.  They are also
entitled to be paid their earned wages by the first regularly
scheduled payday after the effective date of their termination.
5.  Paid Breaks – Many hospitals and physician practices
permit rest breaks throughout the work day.  All such breaks
that are less than 20 minutes are compensable time that
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must be paid. To ensure compliance with the various
wage and hour laws in New York, employers should
require non-exempt employees to clock in and out for
any breaks longer than 20 minutes so there is a docu-
mented basis for not paying non-exempt employees for
their non-working break time.

*     *     *
The above reflects some of the potential traps for the

unwary, but there are others that can result in substantial lia-
bilities.  Considering the increase in wage and hour litiga-
tion, employers are advised to review their pay practices to
ensure compliance with federal and state law.  
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tion, wage and hour law violations and whistleblowing. This epidemic has infected many employers including hos-
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where possible and to defend it when necessary.
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The Patient Protection and Affordable Care Act
§ 6002, once referred to as “The Sunshine
Act” and now known as “Open Payments,”

establishes a disclosure program on a national scale that
promotes transparency of the financial relationships
between the medical industry (“Reporting Entities”) and
physicians and teaching hospitals.1 Reporting Entities,
comprised of applicable manufacturers of covered drugs,
devices, biological and medical supplies, and applicable
Group Purchasing Organizations (GPOs) that partici-
pate in U.S. federal health care programs, are required to
disclose these financial relationships on a publically avail-
able website provided through the Centers for Medicare
and Medicaid Services (CMS). In addition to enabling
informed consumer decisions by the public,2 financial tie
reporting is aimed at disclosing “the nature and extent of
relationships, prevent[ing] inappropriate influences on
research, education, and clinical decision-making,
avoid[ing] conflicts of interest that can compromise clin-
ical integrity and patient care, and minimiz[ing] the risk
of increased health care costs.”3

Open Payments also requires manufacturers and
applicable GPOs to report certain ownership or invest-
ment interests held by physicians or their immediate
family members, or other transfers of value made to
physician-owners or investors if they held ownership or
an investment interest at any point during the reporting
year.4 Violations by a Reporting Entity may carry annual
civil penalties of up to $150,000 for failure to report and
up to $1,000,000 for knowingly failing to report.5 CMS
requires Reporting Entities to keep all records related to
payments or other transfers of value for at least five years
from the date that the payment or other transfers of value
are posted.6

For purposes of the program, a “physician” is defined
as any of the following professionals that are legally
authorized by the state to practice medicine, osteopathy,
dentistry, dental surgery, podiatry, optometry, or chiro-
practic medicine.7 Physicians are not required to register
with, or send any information to, Open Payments. CMS,
however, encourages physicians to report their financial

relationships and review the reported data about them to
ensure accuracy.8 In order to review, and, if necessary, dis-
pute this data, physicians must first register in: (i) the
CMS Enterprise Portal; and (ii) the Open Payments
System.9 Though the September 10, 2014, deadline for
registered physicians to dispute and have data marked
incorrect has already passed and CMS has released data
to the public, physicians can still initiate disputes regard-
ing 2013 data until December 31, 2014. However, the
data will not be marked as disputed in the public data-
base until 2015.12 The physician should consult the
CMS website for further details regarding the types of
payments that are reportable, data collection periods and
dispute process deadlines.

Finally, physicians should be aware that compliance
with Open Payments reporting requirements does not
exempt them from potential liability associated with pay-
ments or other transfers of value, or ownership or invest-
ment interests under the Federal Anti-Kickback Statute,
False Claims Act or similar laws.
*Reprinted from October 2014 MD News

Thomas A. Mobilia is a Senior Partner
and trial attorney at Martin Clearwater &
Bell LLP who has defended the Firm’s
hospital clients, medical practices and
physicians in high-exposure malpractice
cases for more than 20 years. Mr.
Mobilia also represents physicians and
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proceedings brought by the Office of
Professional Medical Conduct and the
Office of Professional Discipline.

Melanie G. Gelfand is an associate at
Martin Clearwater & Bell LLP  and focus-
es her practice on medical malpractice
defense.
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advanced in opposition to a potential set-off for bene-
fits available to the plaintiff under the ACA.

Chief Judge Lippman’s comment in Caronia and
the trial court’s determination in the infant’s case dis-
cussed above that the ACA should be addressed at the
collateral source hearing should not mean that it is
inappropriate to raise the issue at trial, either on cross-
examination of the plaintiff ’s expert life care planner or
through the direct testimony of an expert in health care
policy. As noted, the ACA has effectively eliminated
the last vestiges of the common-law rationale for the
collateral source rule that a tortfeasor should not bene-
fit because the injured plaintiff had the foresight to
provide insurance. In light of the ACA, most jurors will
likely assume that the plaintiff has insurance. The
uncertainty surrounding the continuation of employ-
er-provided coverage in the future has likewise been
removed by the mandate that individuals purchase
insurance coverage. Therefore, the jury should be per-
mitted to hear evidence as to the impact of the ACA on
future medical expenses and what services would be
covered under a minimum essential plan in determin-
ing what represents reasonable compensation for the
plaintiff ’s future medical expenses. 

Possible cross-examination of the plaintiff ’s life
care planner in a case similar to that discussed above
might proceed along the following lines:

Are you aware that under the ACA no one can
be denied medical treatment or assistance
because of a pre-existing condition?

Am I correct that you have not made any
adjustments in your life care plan for the ACA?

Have you considered whether any of the items
included in your life care plan would be covered
under a minimum essential plan?

Have you reviewed any minimum essential
plans?
Are you familiar with the out-of-pocket maxi-
mum expenses under those plans?
Assuming a life expectancy of 30 years for the
plaintiff going forward, and assuming premi-
ums of $3,000 a year and out of pocket expens-
es of $2,000 a year, that would amount to about
$150,000 for medical care costs under the
ACA, correct?

Again, allowing such cross-examination and/or
direct testimony from defendant’s expert regarding the
ACA furthers the objective of compensating a plaintiff
for his or her actual economic loss and avoids a
duplicative and “non-compensatory” award at the
defendant’s and its liability insurer’s expense.

John L.A. Lyddane is a Senior Partner
and trial attorney at Martin Clearwater &
Bell LLP. With over 30 year’s legal experi-
ence, he focuses his practice on the
defense of technical personal injury and
professional liability actions in state and
federal trial courts.  He has tried over 200
cases to verdict and has represented cor-
porate defendants, insurance carriers,
product manufactures, self-insured hos-
pitals, universities, municipalities and
individual physicians, attorneys, archi-
tects and engineers.

Barbara DeCrow Goldberg is a Partner
and Head of the Firm’s Appellate
Department. Ms. Goldberg is well known
for her appellate expertise in high expo-
sure and complex cases and has han-
dled hundreds of significant motions and
appeals in State and Federal Courts. She
is noted for several important decisions
in the areas of medical malpractice, neg-
ligence, workers’ compensation and
labor law. 
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Beyond routine clinical and lab data analysis con-
cerning prenatal and postpartum obstetrical
care, infection-related scenarios and other

unexpected complications can arise which pose serious
risks and emotionally-fraught treatment options to be
discussed with patients. Such situations impact the
prospective management plan in significant ways. 

The following two case studies, which were litigation
matters in court, outline relevant patient management
issues, from the perspective of both maternal health and
fetal well-being. 

Case 1: Prenatal Issues: 
At 22 weeks and 3 days of gestation, with ongoing

appropriate prenatal care, the patient presented with
advanced cervical effacement and dilatation, bulging
membranes, and initial – although irregular – contraction
activity. Notwithstanding the absence of generalized
maternal sepsis per lab data and examination, a non-spe-
cific infection was the differential diagnosis for the onset
of labor. In fact, amniocentesis revealed a negative gram
stain analysis. The mother was appropriately counseled
concerning termination of the pregnancy but rejected
this plan. Management by cerclage and tocolytic therapy
was not indicated given the progressive status of the
cervix. Both OB and neonatal practitioners predicted a
high risk to the mother’s health as well as severe fetal neu-
rologic complications; notwithstanding these discussions,
the mother decided to proceed with the pregnancy. 

Bedrest and monitoring ensued over 4 days in an
attempt to achieve more fetal maturity. The mother never
exhibited a septic state; the high risk maternal team did not
advise broad spectrum antibiotics given the risk of resistant
infectious strains (and the non-identification of a specific
organism). A vaginal birth took place at 23 weeks gestation.
The amniocentesis culture finally grew out Fusobacterium
2 days after the birth. This organism has been related to
poor maternal oral hygiene, with the amniotic site potential
for clinical infection. The pathology analysis of the placen-
ta confirmed an acute chorioamnionitis. 

The mother left the hospital without any treatment
for the “infection”, but unfortunately the newborn was
ultimately diagnosed with severe neurologic complica-
tions and was hospitalized for six months.

Case 2: Postpartum Issues
Following a routine vaginal delivery, with an intact

placenta as described in the delivery record, the patient
presented to the Emergency Room 10 days later with a
life-threatening postpartum hemorrhage. The attending

obstetrician considered retained placental tissue and relat-
ed infection as the cause. The patient’s clinical state –
pale, dizzy, with tachycardia – and the accompanying lab-
oratory data – a markedly reduced hematocrit – con-
firmed the extent of the blood loss. 

Initial counseling included an indicated hysterecto-
my, but given the patient’s desire to maintain future
childbearing status, a “conservative” plan of dilatation
and curettage, and uterine packing for its tamponade
effect, was undertaken. Embolization of the uterine arter-
ies was to be performed within 24 hours of the packing
procedure. The aforementioned significant blood loss
caused disseminated intravascular coagulopathy (DIC).
The hospital record described the cervical tissue as “fri-
able”; during the necessary manipulation, poor consisten-
cy and separation of the tissue were noted.

During the packing procedure, vaginal, uterine, and
bladder tissues were compromised per multiple lacerations.
The tears in these tissues necessitated investigation within
24 hours. An exploratory laparotomy revealed significant
bladder lacerations which required extensive repairs. The
original planned hysterectomy then became a reality.

Analysis
Both fact patterns raised liability questions at trial;

both cases were successfully defended before a jury. In the
first case, the extreme prematurity of the newborn was
unavoidable; maternal health had to be balanced against
the benefits of a few extra days of fetal growth. In the sec-
ond case, the significant obstetrical and urologic injuries
were unavoidable in an effort to temporize before the
ultimate unavoidable hysterectomy surgery. 

The above cases raised significant emotional issues, in
addition to analysis of obstetrical standards of care. The key
to the successful defense in each case was demonstrating to
the jury that the treatment options were thoroughly dis-
cussed with the patients and that given the choices made,
the injuries for which the patients later brought suit against
the physicians could not have been prevented.
*Reprinted from July 2014 MD News

Bruce G. Habian is a Senior Trial Partner
at Martin Clearwater & Bell LLP and has
represented the Firm’s core clients in
medical malpractice and professional
liability defense litigation for more than
35 years. Mr. Habian specializes in the
defense of severe infant neurological
injuries, with their attendant high finan-
cial exposure and risk. Mr. Habian is a
Fellow of the American College of Trial
Lawyers. 
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Demystifying the Office 
of Professional Discipline Continued on page 10

Demystifying the Office 
of Professional Discipline
and its Investigative Process

U
nlike civil litigation, a substantial number of dentists
have never even heard of the New York State
Education Department, Office of Professional

Discipline (OPD) or its investigative process. It is not
uncommon for a dentist to first become aware of the OPD
when correspondence is received reflecting that a com-
plaint of “professional misconduct” has been made and
requesting production of a certified and signed copy of the
patient’s office records, radiographs and billing records
within a given period of time. The OPD is a state agency
which is statutorily empowered with regulating the med-
ical and dental professions, and investigating matters per-
taining to patient care and safety. This investigation and
the subsequent proceedings can result in disciplinary
actions, such as censure, reprimand, suspension or even
revocation of a dentist’s professional license.1 Any disci-
plinary findings will have significant implications to a
dentist’s further practice. For instance, based on discipli-
nary findings, a dentist may no longer be able to practice
in managed care or Medicaid plans. 

This article shall offer insight into the OPD with the
goal of demystifying this governmental agency and its
processes for the practitioner, as well as provide recommen-
dations for defending the dentist in the investigation process. 

Overview

The New York State Education Department, under the
direction of the Board of Regents, administers professional
regulation of the dental profession through the OPD. The
purpose of the OPD is to “ensure public protection in New
York State” through the investigation and prosecution of
professional misconduct by the OPD.2

Professional Misconduct

“Professional misconduct” has been defined as prac-
ticing the profession with negligence on more than one
occasion; practicing the profession with gross negligence
on a particular occasion; practicing the profession fraudu-
lently; practicing the profession with incompetence on
more than one occasion; and practicing the profession
with gross incompetence.3 Other areas of professional
misconduct include practicing the profession while

impaired by alcohol, drugs, physical disability or mental
disability.4 The Education Law and Regents Rules are the
principal standards by which the OPD obtains its author-
ity to proceed with the investigation and prosecution of a
dental provider.

A significant majority of the investigations conducted
by the OPD are commenced under the “negligence on
more than one occasion” and/or “gross negligence” stan-
dard. “Negligence” is defined as the failure to exercise the
care that would be exercised by a reasonably prudent den-
tist under the circumstances and involves a deviation from
acceptable dental standards in the treatment of the
patient. “On more than one occasion” refers to an event of
some duration, occurring at a particular time or place, and
not simply to a discrete act of negligence. Hence, one neg-
ligent event does not meet the definition of professional
misconduct, unless it is defined as gross negligence. Some
examples of the agency alleging “negligence on more than
one occasion” include a dentist treating a cavity inappro-
priately over a two to three month period of time alleged-
ly resulting in unnecessary root canal treatment, a peri-
odontist failing to treat a periodontal condition over a
period of years, or an orthodontist failing to monitor a
patient for root resorption during the course of orthodon-
tic braces. “Gross negligence,” on the other hand, may
consist of a single act of negligence of egregious propor-
tion or multiple acts of negligence that cumulatively
amount to egregious conduct. Examples of “gross negli-
gence” may include performing an extraction or placing
implants without first obtaining pre-procedure radi-
ographs or administering an antibiotic when the practi-
tioner was fully aware of the patient’s allergy to the partic-
ular medication. 

If through the investigation and hearing process, it is
determined that a dentist has been negligent on more than
one occasion and/or has been grossly negligent, the dentist
can receive multiple sanctions as noted previously. Also, as
noted earlier, any disciplinary finding can significantly
impact a dentist’s ability to practice dentistry.

The Investigation Process

An investigation by the OPD consists of multiple processes.
A complaint can be filed with the OPD, which will be inves-
tigated. The OPD may also become aware of an issue and
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1 Education Law §6511; New York State Professional Misconduct Enforcement,
http://www.op.nysed.gov/opd; Rules of the Board of Regents §29.1(b)

2 New York State Professional Misconduct Enforcement,
http://www.op.nysed.gov/opd

3 Education Law §6509(2); Rules of the Board of Regents §29.1(b)
4 Education Law §6509(3); Rules of the Board of Regents §29.1(b)



decide to investigate. Documentation and information are
then obtained by the assigned OPD investigator. Next, the
investigator may request an interview of the dental practi-
tioner. The case is then internally evaluated with the Dental
Board member to make a determination as to whether
charges should be filed or whether the investigation should be
closed without any further action. 5 

A matter may be referred to the OPD via a telephone
call, written communication (internet, handwritten corre-
spondence, copies of records, etc.) or in person.6 While the
practitioner may automatically suspect that the complaint
was filed by one of his/her patients, it can also come from
referrals from other dentists, hospitals, insurance compa-
nies, out-of-state actions, the United States Attorney or a
District Attorney’s Office (Medicaid and/or treatment
issues) or settlement of malpractice actions. It should be
noted that the dentist is not entitled to know who made the
complaint. Once a complaint has been filed, the OPD will
then open a file and investigate the allegations.7

As previously noted, the dentist usually becomes
aware that an investigation is being conducted upon
receipt of written correspondence from the OPD. In the
letter, the practitioner is often advised that the OPD is
investigating allegations related to his/her practice of den-
tistry. The OPD will also request production of a certified
and signed copy of the office chart, radiographs, billing
records and correspondence pertaining to the patient, and
the dentist is advised that the failure to provide the

requested materials within a required time frame consti-
tutes misconduct under the Regent’s Rule 29.1(b)(13)
and may subject the professional to penalties for miscon-
duct, as set forth in the New York State Education Law,
Section 6511. The OPD investigator may first contact the
dentist over the telephone and then follow-up the con-
versation in writing. The investigator may also engage the
dentist in a conversation about the case. In those circum-
stances, the dentist should refrain from having any con-
versations, and should seek legal counsel prior to any tele-
phone discussions or appearing for an interview. 

Once the requested materials have been produced by
the dentist, the OPD investigator then proceeds with the
investigation by obtaining records of prior and/or subse-
quent treating providers. The investigator may also inter-
view those treating dentists to determine the facts sur-
rounding the treatment rendered. The dentist being
investigated may be asked to appear for an interview in
the investigator’s office. It is important to note that the
dentist is not entitled to be provided with a copy of the
materials obtained through the investigation, which could
include taped conversations and written statements made
by the complainant and/or any other witnesses.
Additionally, the dentist is not entitled to a copy of the
prior and/or subsequent treatment records, radiographs
or billing records pertaining to the patient. However, the
investigator will often make those records available at the
investigator’s office for review by the dentist and his/her
lawyer prior to the interview. If warranted, the dentist and
his lawyer should avail themselves of the opportunity to
review the records in question. 

The next step taken by the investigator is an inter-
view of the dentist who is the subject of the investigation.
The interview is held at one of the nine OPD field offices
located throughout New York State. The purpose of the
interview is to obtain explanations and answers to any
questions the investigator and/or the investigator’s dental
consultant may have in relation to the care and treatment
rendered to the patient or any other patient events. This
interview also provides the dentist with the opportunity
to explain the reasonableness of the treatment rendered. It
is the dentist’s opportunity to explain the treatment ren-
dered and why it was appropriate for the patient in ques-
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tion. The interview with the dentist will often be tape
recorded; it becomes a part of the investigation file, and is
subsequently reviewed by the prosecutor and Board mem-
ber in their evaluation of the case. 

The final step in the investigative process is an
internal evaluation of all materials obtained during the
course of the investigation. This evaluation is done by
the investigator, prosecutor, and normally a dental
member of the Board of Regents. Little is known about
the deliberation that occurs in reaching the determina-
tion of whether a complaint will be prosecuted or
closed. Notably, there is no specific time frame by
which the recommendation or decision must be made
and notification given to the dentist.  

The dentist must understand that he/she should not
go through any aspect of the investigative process without
an attorney. Every statement the dentist makes, whether
in writing or verbally, becomes a part of the investigative
file. Indeed, if the practitioner provides an initial expla-
nation or sends a letter describing his care accompanying
the mandatory production of the requested office materi-
als, these statements will be utilized by the OPD in reach-
ing its determination as to how to proceed. All too often,
practitioners feel they can simply speak to the investigator
by phone, attend an OPD interview and talk their way
out of the investigation, or provide an explanation in
writing, only to later realize that they have compromised

their own defense. Accordingly, we recommend retaining
counsel as soon as an OPD request for records is received. 

Once a dentist has been advised by the OPD that an
investigation is being conducted, he/she should immedi-
ately contact their professional liability carrier as many
insurance policies provide for assignment of, and repre-
sentation by, an attorney during the investigative process.
With the assistance of an attorney, the dentist will be able
to fully and timely comply with the requested production
of documentation. All future correspondence and
requests from the OPD will be managed directly by the
attorney. The dentist will also be properly prepared, in
advance, to address any potential issues that may arise
during the interview. In addition, counsel will be present
to represent the practitioner’s interests at the interview.
With the assistance of an attorney from the outset, the
dentist will be in a better position to successfully navigate
the investigative process.

An adverse finding from an OPD investigation has
significant repercussions to the practitioner’s licensure
and livelihood. Any disciplinary finding can have signifi-
cant consequences on the dentist’s ability to participate in
managed care programs and/or Medicaid. To avoid these
serious ramifications, we recommend seeking legal repre-
sentation at the outset to provide the best opportunity to
ensure a favorable resolution.

Kenneth R. Larywon is a Senior Partner at
Martin Clearwater & Bell LLP. For over 30 years,
Mr. Larywon has defended physicians and
hospitals in claims arising out of the delivery of
medical care. He represents healthcare profes-
sionals in disciplinary proceedings before the
Office of Professional Medical Conduct and the
Office of Professional Discipline. Mr. Larywon
has served as the Chairperson of the
Professional Discipline Sub-Committee of the
Healthcare Section of the New York State Bar
Association and is currently the Chair-Elect of
the Health Law Section of the New York State
Bar Association. 

Ryan M. Donihue is a Partner at Martin
Clearwater & Bell LLP and specializes in the
defense of dentists, oral and maxillofacial sur-
geons, periodontists, endodontists, as well as,
physicians, hospitals and healthcare profes-
sionals. He represents healthcare professionals
in professional disciplinary proceedings. 
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Appellate Court Unanimously Upholds 
Dismissal of Legal Malpractice Action

Senior Trial Partner Peter T. Crean, with the assistance of Partner Michael E. Gallay,
recently won an appeal in the Appellate Division, First Department dismissing the plain-
tiff ’s legal malpractice action.  The plaintiff alleged that the defendant-attorney failed to
timely prosecute his underlying Article 78 proceeding.  If timely prosecuted, the plaintiff
claimed that his termination from Police Department employment would have been
reversed, thereby entitling him to significant disability and pension benefits.  In a unan-
imous decision, the appellate court disagreed with the plaintiff and reasoned that proxi-
mate cause was lacking.  Specifically, the appellate court found that even if the Article 78
proceeding was timely prosecuted, the plaintiff still would not have succeeded in over-
turning his termination from municipal employment.  The appellate court also rejected
the plaintiff ’s claim for punitive damages under Judiciary Law § 487 because the record
did not reveal a chronic or extreme pattern of legal delinquency.  The appellate court like-
wise affirmed the dismissal of the breach of contract cause of action as duplicative of the
legal malpractice claim.

April
Senior Trial Partner John J. Barbera recently obtained a malpractice defense verdict

in Supreme Court, Dutchess County. The case involved an 81 year-old previously ambu-
latory woman who was permanently confined to a wheelchair following hip replacement
surgery. The plaintiff claimed that the hip prothesis was improperly sized which caused a
mechanical weakness. In addition, the plaintiff claimed that an iatrogenic injury to the
sciatic nerve further compounded the mechanical problem. 

The defense called experts in orthopedic surgery and neurology to demonstrate
through MRI studies and EMG tests that the patient had a pre-existing bilateral neu-
ropathy as opposed to a focal nerve injury that rendered her permanently weakened after
the hip surgery. The jury determined that the hip prothesis was sized appropriately and
implanted without causing any mechanical or neurological injury to the plaintiff. 

May 
Senior Trial Partner Peter T. Crean received a defense verdict in Supreme Court,

Westchester County in a wrongful death trial involving a 41 year-old married mother with
chest symptoms and rash who was diagnosed with, inter alia, an allergic reaction. The patient
was evaluated and discharged from the ED of a major medical center and shortly thereafter
died of an aortic dissection. Plaintiff claimed that the hospital staff and nurses mischaracter-
ized the patient’s symptoms, thereby preventing a proper work up for a more serious cardiac
or vascular condition by the attending physicians.  The trial involved in-depth analysis of the
clinical significance of the signs, symptoms and pathology. The three week trial involved
many experts including many emergency medicine experts.

October
Senior Trial Partner, Anthony M. Sola, with assistance from Partner Scott O.

Frycek and Associate Melissa Andrieux, received a defense verdict in Supreme Court,
Suffolk County.  The plaintiff claimed that the defendant obstetrician - gynecologist
improperly inserted a Prolift mesh sling to treat the patient's prolapsed bladder and
rectum. The allegation was that a portion of the mesh was improperly placed into the
abdominal cavity. As a result, within two days of the surgery, the patient developed a
small bowel obstruction requiring a 3 week hospitalization with an emergency
exploratory surgery complicated by sepsis and requiring an ICU admission with

Recent
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mechanical ventilation. Thereafter, about 2 years later, she developed severe contractures
of the mesh around the bladder neck and erosion of the mesh into the vagina requiring
a major operation to release adhesions and remove portions of the mesh that had erod-
ed into the bladder and vagina.  Plaintiff subsequently developed erosion of the mesh
into the rectum and parts of the intestines resulting in a massive pelvic abscess requiring
another major operation, resection of a portion of the bowel, and the creation of a
colostomy. The defense was that the history obtained by subsequent surgeons that the
mesh was in the abdomen was simply incorrect, and that all her problems were due to
mesh erosion which is a known adverse reaction to the mesh itself, and not due to the
technique employed by the defendant in insertion of the mesh sling. Notably, before
plaintiff ’s expert testified, Ms. Andrieux was able to locate and obtain a deposition of a
case in which the plaintiff ’s expert was sued for similar injuries. This was utilized on
cross-examination to great effect on the issue of causation. After a two and a half week
trial, the jury decided in favor of the defendant physician.

Senior Trial Partner John L.A. Lyddane and Partner Steve A. Lavietes received a defense
verdict in Supreme Court, New York County. The plaintiff, a 40-year old male bariatric sur-
geon, filed a suit against his landlord after his shower door shattered and cut into a tendon
on his dominant hand. The plaintiff claimed various acts of negligence on the part of the
owner and managing agent, and sought to recover more than $400,000 in lost earnings.
Building employees agreed that other tenants had sustained similar injuries, but not that the
doors were dangerous. After producing expert testimony on the design of the frameless tem-
pered glass doors, and proving that the doors met all existing standards for safety, the defense
was able to place the injury in perspective and convince the jury that there was no unsafe
condition in plaintiff ’s apartment.

MCB News
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U.S. News & Best Lawyers –

Best Law Firms 2015 - 

Tier 1 Ranking

Martin Clearwater & Bell LLP is proud to announce that
it has again been given a Tier 1 Ranking in the 2015
Edition of U.S. News – Best Lawyers – “Best Law Firms”
in three practice areas: Medical Malpractice Law -
Defendants, Legal Malpractice Law - Defendants, and
Personal Injury Litigation - Defendants. Tier 1 Rankings
are determined through an evaluative process that includes
the collection of client and lawyer evaluations, peer reviews
from leading attorneys in the field and an overall evaluation of
the firm.

Best Lawyers in America

for 2015

Martin Clearwater & Bell LLP is pleased to announce that
four of the Firm’s senior partners have again been select-
ed by their peers for inclusion in The Best Lawyers in
America® New York, NY for 2015. Bruce G. Habian
was selected in the field of Legal Malpractice Law,
Medical Malpractice Law and Personal Injury Litigation,
and has been listed since 1995.  John L.A. Lyddane was
selected in Medical Malpractice Law and Personal Injury
Litigation, and has been listed since 1995.  Anthony M.

Sola has been selected in the fields of Medical
Malpractice Law and Personal Injury Litigation and has
been listed in 1999. Peter T. Crean has been selected in
the fields of Legal Malpractice Law, Medical Malpractice
Law and Personal Injury Litigation, and has been list-
ed since 2006.  Best Lawyers in America® is a pub-
lished volume of preeminent lawyers selected through a
confidential, nationwide survey of thousands of leading
attorneys.

Defending the Physician in
Product Liability Lawsuits

During the performance of several types of spinal surgi-
cal procedures, some spine surgeons utilize a bone graft
substitute, Bone Morphogenetic Protein, to stimulate
spinal fusion. One such product is INFUSE® Bone Graft,
which is manufactured by Medtronic. Counsel to these
patients claim that the product is defective, causing bony
overgrowth and consequently injury to the spine. Counsel
have commenced thousands of product liability lawsuits
against the manufacturer, Medtronic, and many of these
suits include the spine surgeon as a party defendant.

Martin Clearwater & Bell LLP is currently defending
such parties in these types of lawsuits,  and has extensive
experience in representing physicians and health care
facilities in product liability cases.
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