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nformation regarding a plaintiff's HIV
status is highly relevant in the defense of a
medical malpractice action. A positive
HIV status may have a direct bearing on a
plaintiff's life expectancy or the efficacy of
treatment for the injuries allegedly sustained,
particularly if the plaintiff is non-compliant
with a complicated treatment regimen for
HIV. Logically, therefore, records regarding
the plaintiff's HIV status should be subject to
disclosure. After all, the plaintiff has put his
or her physical condition "in controversy" by
commencing the action, thereby waiving the
physician-patient privilege, and CPLR §
3101(a) mandates that "[t]here shall be full
disclosure of all matter material and necessary in the prosecution or defense of an
action," a standard that has been liberally
interpreted by the courts.' Yet, HIV-related
information is shielded from disclosure by
Article 27-F of the Public Health Law, unless
a defendant in a medical malpractice or other
personal injury action can demonstrate a
"compelling need" therefor,2 which has been
interpreted as being more stringent than the
"material and necessary" standard.
In pertinent part, Public Health Law §
2785(1) states that "[n]otwithstanding any
other provision of law, no court shall issue
an order for the disclosure of confidential
HIV related information except... in accordance with the provisions of this section."
I See Allen v. Crowell-Collier Pub. Co., 21 N.Y.2d 403,406(1968)
("The rest is one of usefulness and reason.").
2 Public Health Law § 2785(2).
3 95 A.D.3d 551 (1st Dept. 2012)

Subdivision (2), in turn, gives a court discretion, but does not require the court to
order the disclosure of confidential HIVrelated information, upon a showing of "a
compelling need for disclosure of the information for the adjudication of a criminal or
civil proceeding." The statute also sets forth
various procedural safeguards, including the
requirement, in subdivision (5), that in
assessing "compelling need," "the court shall
provide written findings of fact, including
scientific or medical findings, citing specific
evidence in the record which supports each
finding, and shall weigh the need for disclosure against the privacy interest of the protected individual and the public interest
which may be disserved by disclosure which
deters future testing or treatment or which
may lead to discrimination."
Two recent decisions, from the First and
Second Departments of the Appellate
Division, have addressed the disclosure of
HIV-related information and the circumstances under which a court may order the
disclosure of such information. These cases
also highlight the apparent tension and conflict between CPLR § 3101(a) and the waiver of the physician-patient privilege that
results when the plaintiff places his or her
physical condition in issue, and the confidentiality provisions of Article 27-F of the
Public Health Law.
In Del Terzo v. The Hospitalfor Special
Surgery,3 decided in May 2012, the First
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Department relied on the confidentiality provisions of
Public Health Law § 2785(2) and Mental Hygiene Law §
22.05 and 33.134 to hold that the defendant in a medical
malpractice action was not entitled to disclosure of HIVrelated information, alcohol/drug treatment information or
mental health information.
The underlying rationale, and the public interest served by
Article 27-F of the Public Health Law, are to promote voluntary confidential testing so that individuals may learn their
health status, make decisions regarding appropriate treatment,
and change behavior that puts them and others at risk, as well
as to limit the risk of discrimination.5 Logically, these considerations should give way once a plaintiff waives the physicianpatient privilege and places his or her physical condition in
controversy by asserting a claim for medical malpractice and
seeking past and future damages.6 This is particularly so inasmuch as the jury, in accordance with CPLR Article 50-A, must
determine the number of years covered by awards for future
pain and suffering and future economic loss.7 Any condition
that potentially limits the plaintiff's life expectancy is therefore
relevant to the defense offuture damages.
The Del Terzo court, however, rejected the defendant's
position that a showing that the records were "material and
necessary" for the defense of the action was sufficient to
demonstrate a "compelling" need for disclosure. With
respect to the defendant's request for disclosure of
HIV-related information, the court cited the "notwithstanding any other provision of law" clause of Public
Health Law § 2785(1), and on that basis, concluded
that the "material and necessary" language of CPLR §
3101(a) was trumped by the "compelling need" standard.8 The court also noted that the defendants had
4

5
6

7
8

Mental Hygiene Law § 22.05 provides that the records of a person who receives chemical dependence services "shall be accessible only in the manner set forth in sections
33.13 and 33.16 of this chapter." Section 33.13(c)(1) states that such information shall
not be released except pursuant to an order of a court "requiring disclosure upon a
finding by the court that the interests ofjustice significantly outweigh the need for
confidentiality" Section 33.16 deals with access to clinical records.
Application ofGribetz, 159 Misc.2d 550 (Sup. Ct., Rockland County 1994).
See Dillenbeck is Hess, 73 N.Y.2d 278, 287(1989); Konmpfv. Smith, 25 N.Y.2d 287,
294 (1969).
See CPLR 4111(d).
95 A.D.2d at 552-553.
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not demonstrated a "compelling need" for HIV related
information, in that the action did not involve any
claim relating to an HIV infection, and defendants had
not suggested that, on the basis of the medical records
provided, there was any history of HIV or AIDS.9
In Doe v. Sutlinger Realty Coip.,1° however, decided in June
2012, slightly over a month after Del Terzo, the Appellate
Division, Second Department held that if the defendant has
information that the plaintiffis in fact HIV-positive,disclosure
of HIV-related information may be warranted, even if the
defendant obtained the information inadvertently.
The plaintiff in Sutlinger Realty was allegedly injured
as a result of a fall on premises owned by the defendant.
After medical records produced during discovery'I
revealed that the plaintiff was HIV positive, the defendant
demanded information regarding the plaintiff's HIV status. The plaintiff refused to provide authorizations for
such information and refused to answer questions regarding his HIV status at his deposition. After the plaintiff
filed a note of issue, the defendant moved to vacate the
note of issue and compel plaintiff to provide outstanding
discovery. The Supreme Court granted the motion to the
extent of referring the matter to a referee to "hear and
report as to the statutorily required findings and to assess
the relevance of the medical information sought."12
The defendant supported its motion by the affirmation
of an orthopedist who stated that an individual with HIV
may be at a greater risk of infection from surgery and possible greater susceptibility to fracture, and the Supreme Court
found that this was "probative and admissible as to the necessity for the disclosure."13 In opposing the motion, the plaintiff argued that since there was no claim for exacerbation of
Id. at 553.
10 _A.D.3d_,947 N.Y.S.2d 153(2nd Dept. 2012).
11 Doe a, Sutlinger Realty Corp., 33 Misc.3d 1206A, 938 N.Y.S.2d 226, 2011 N.Y. Misc.
LEXIS 4715 (Sup. Ct., Kings County 2011). The court also observed that while there
was no indication that defense counsel received the records containing the HIV-related
information by any unethical, improper or illegal means, "it is not apparent that the
medical facilities which provided defense counsel with the records are not in violation
of the Public Health Law." 2011 N.Y. Misc. LEXIS 4715 at ***5.
12 Id. at ***2.
13 Id. at ***9.
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HIV,the records were not relevant or probative. In addition,
the plaintiff cited the confidentiality provisions ofthe Public
Health Law and argued that it would be an invasion of his
privacy to order such disclosure.
In granting the defendant's motion, the Supreme
Court rejected the plaintiff's argument that the discovery
was unwarranted because plaintiff had not made any claims
that the accident exacerbated his HIV status, noting that
this argument "fails to consider a myriad of other factors
which HIV may affect."14 Citing the "material and necessary" language ofCPLR § 3101(a), the court reasoned that
when the medical condition of a party is "at issue," "confidential HIV information is discoverable, if necessary, however with appropriate safeguards."15 The court further stated that "[ijgnoring the information that plaintiff is HIV
positive and the possible effect that has had on his overall
past and future health is not only inappropriate but would
violate the defendant's right to a fair trial, especially when a
jury may be charged with judging plaintiff's medical condition and if appropriate placing an award based on life
expectancy and loss of enjoyment oflife."16
The court, however, was mindful ofthe legislative intent
that exceptions to the general rule of confidentiality of HIVrelated information be strictly construed, and strove to strike
an appropriate balance between the defendant's need for disclosure of relevant information and the plaintiff's interest in
confidentiality. In addition to referring the matter to a referee to hear and report as to the statutorily required findings,
the court, consistent with the procedural requirements of§
2785, directed that the matter be placed under seal; that subsequent proceedings in connection with defendant's application for disclosure be conducted in camera; and that the
plaintiff be referred to as "John Doe''.17
In affirming, the Appellate Division held that the
Supreme Court had properly found that the plaintiffhad put
his HIV status in issue by commencing the action and alleg14 Id
15 Id
16 Id (citation omitted).
17 Id at
- ***2.
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19

ing that he suffered permanent injuries and a total disability
as a result of the accident.i8 In addition, the Appellate
Division agreed with the Supreme Court that "the plaintiff's
life expectancy would be relevant to an award of damages,
and that ignoring the plaintiff's HIV status would violate the
defendant's right to a fair trial by seriously hindering the
defendant's ability to mount a defense based on a claimed
shortened life expectancy."
Other trial level courts, as well, have recognized the
potential relevance of a plaintiff's HIV status. In Doe v. G.
J. Adams Plumbing, Inc.,2° which was cited by both the
Supreme Court and the Appellate Division in Sutlinger
Realty, and which the Supreme Court used as the model
for the safeguards it adopted, the court noted the apparent
relevance of the plaintiff's HIV status with regard to life
expectancy and the extent ofthe future damages allowable.
The plaintiff in G.J. Adams, who sought damages for
orthopedic injuries sustained in an accident involving an
all-terrain vehicle under § 5102(d) of the Insurance Law,
had moved for a protective order directing that HIV-related information be redacted from his/her medical records,
and that only the redacted records be supplied to the
defendants. The court commented that the legislative history of Public Health Law § 2785 contained no mention
of a legislative intent to restrict the traditionally expansive
access which defendants have to a plaintiff's medical
records in a personal injury case.21
In Dwight B. v. Board of Education of the City of
Newburgh,22 the infant plaintiff was HIV-positive and suffered from hemophilia. He sustained an injury to his head,
which, allegedly, was not properly diagnosed and treated,
and left him with permanent injuries. In the usual course
of discovery, defense counsel received authorizations for
medical records which revealed that the infant plaintiff
ACCESS TO HIV-RELATED INFORMATION
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2012 N.Y. App. Div. LEXIS 4889 at * 4.

22

157 Misc.2d 1004 (Sup. Ct., Orange County 1993).

Id

20 8 Misc.3d 610 (Sup. Ct., Oneida County 2005).
21 Id at 615.
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was HIV-positive. The physician defendant then
served expert disclosure indicating that a hematologist would be called to testify that there was no malpractice, that the life expectancy of an infant who is
HIV-positive is limited, and that the HIV infection
most likely occurred prior to the events at issue. In
response, the plaintiff moved to compel disclosure of
the name and address of the hematologist, his examination before trial, his report and records evidencing
a diagnosis of HIV-positive. The defendant, in turn,
cross-moved for an order holding that Public Health
Law § 278023 did not prohibit disclosure of HIV
information in preparation for and at trial, or in the
alternative, for an order pursuant to § 2785(2) permitting disclosure of the information for, or to the
jury at trial.
The court concluded that while access to and use of
HIV records are highly restricted, their use in civil cases
is not prohibited, and that taken together, Public
Health Law § 2781(1)24 and CPLR 3121 allow for disclosure and use of HIV information when the medical
condition of a party is at issue. The court stated that:
[i]n bringing this action plaintiff has placed
into issue not only his past and present medical condition, but seeks also to argue the permanency of his injuries. That anyone, let
alone a young boy, has tested HIV positive, is
a cause for great sadness. However, suppressing this information from a jury which is
charged with judging his medical condition
and, if appropriate, placing an award based
on life expectancy, would not serve the interests of justice, and would certainly violate
defendant's right to a fair trial. For these reasons defendant's cross motion is granted.25
2122
23

The Supreme Court in G.J. Adams and in Dwight
B., and both the Supreme Court and the Appellate
Division in Sutlinger Realty thus recognized the relevance of the information and that ignoring the plaintiff's HIV status would violate the defendant's right to
a fair trial. Nevertheless, the defendants in Dwight B.
and Sutlinger Realty were allowed to pursue further
discovery of HIV-related information, and/or utilize
the HIV-related information at trial, only because of
the inadvertent disclosure of the plaintiffs' HIV status when medical records were produced during discovery. But for the inadvertent disclosure, the defendants in these cases would likely have been in the
same position as the defendant in Del Terzo, and
would not have been able to obtain disclosure
regarding the plaintiff's HIV status. In other words,
if the defendant did not already have some information that the plaintiff was HIV-positive, the court
would have rejected a request for the disclosure of
such information as a prohibited "fishing expedition," as did the Del Terzo court.26
These cases thus demonstrate an obvious conflict
between the discovery which would normally ensue
from a party's waiver of the physician-patient privilege
pursuant to the liberal disclosure provisions of the
CPLR, on the one hand, and the "compelling need"
standard ofthe Public Health Law on the other. As both
the Supreme Court and the Appellate Division noted in
Sutlinger Realty, information regarding the plaintiff's
HIV status is relevant to an award of damages, and
would enable the defendant to mount a defense based
on a claimed shortened life expectancy. Yet, unless there
is a reference to a positive HIV status in the plaintiff's
medical records (which may subject the health care
provider to civil and possibly even criminal penalties if

Id at 615.
157 Misc.2d 1004 (Sup. Ct., Orange County 1993).
Section 2780(9) states that a general authorization for release of medical information will not authorize release of confidential HIV information, and that
only specific reference to the release of HIV information on the authorization
will permit its release.

24

Although the court referred to 5 2781(1), the likely intent was to refer to 5
2785(1), since 5 2781(1) refers to HIV-related testing.
25 157 Misc. 2nd Dept. at 1007.
26 See also Budnno u Gordon, 2012 N.Y. App. Div. LEXIS 5625, 2012 NY Slip
Op 5704 (1st Dept. 2012).

William F. Martin is hired
by Lloyd Paul Stryker as
an associate
George Whiteside resigns as Medical Society counsel and joins Staunchfeld &
Levy (firm ultimately becomes Chadbourne, Parke, Whiteside & Wolff ).
Lloyd Paul Stryker becomes counsel to Medical Society and moves practice to
1 Park Place with Harold Shapero and Lorenz Brosnan

11111■11...)4

edfrom page 3

the plaintiffdid not check the appropriate box on the authorization permitting inspection of records pertaining to HIVrelated information),27 how is the defendant to obtain this cmcial information? Ifthe plaintiff had another type of pre-existing condition such as cancer or severe cardiovascular disease
that limited his or her life expectancy, the defendant would be
permitted to inquire into the existence of such a condition,
and the records of treatment would be subject to disdosure
under the CPLR.In terms of the defendant's right to the disdosure of evidence that is relevant to the plaintiff's life
expectancy and which may be essential for a fair trial, the result
should be no different if the pre-existing condition is HIV or
AIDS rather than cancer.
Yet, as Del Terzo and Sutlinger Realty demonstrate, the
current provisions, except in the case of inadvertent disclosure, allow an HIV-positive plaintiff to use § 2785(2) as a
"sword," rather than a "shield," and prevent the defendant's
access to relevant and essential information.The plaintiffcan
thwart disclosure of this highly relevant information, as well
as records related to alcohol and drug treatment and mental
health information, simply by refusing to answer questions
at a deposition and/or by not checking the appropriate box
on the authorization. If the defendant nevertheless learns
that the plaintiff is HIV-positive, the defendant must make
a showing of "compelling need," in response to which the
court "may," rather than "shall," direct disclosure of HIVrelated information.
Particularly since the stigma attaching to HIV and
AIDS appears much less significant today than in the
1980's when Article 27-F was added to the Public Health
Law,28 and given the use of pseudonyms,sealing and other
safeguards that may be implemented to limit the dissemination of HIV-related information, it may be time for the
Legislature to reexamine the "compelling need" standard
of Public Health Law § 2785(2) and bring it more closely
in line with the CPLR's "material and necessary" standard.
At a minimum, in light of Sutlinger Realty, careful
27 Public Health Law § 2783(1)(13) provides a civil penalty of up to $5,000 for disclosure
ofconfidential HIV-rleated information in violation of§ 2782, and § 2783(2) impos-

perusal of the records of the treatment at issue, and any
prior or subsequent treatment, including pharmacy
records, is essential in order to determine whether there is
any basis for concluding that the plaintiff may be HIVpositive. Even if treatment records do not contain a specific indication that the plaintiff is HIV-positive, as in
Dwight B. and Sutlinger Realty, it may still be possible to
infer that the plaintiff is HIV-positive from the medications that have been prescribed, or if the plaintiff has
received treatment for conditions frequently associated
with HIV and AIDs. This would then enable the defendant to submit an expert affirmation establishing a "compelling need" for the information and explaining the
impact that the plaintiff's HIV status will have on his or
her life expectancy and the efficacy offuture treatment.
John L.A. Lyddane is a Senior Partner and
trial attorney at Martin Clearwater & Bell LLP.
With over 30 year's legal experience, he
focuses his practice on the defense of technical personal injury and professional liability
actions in state and federal trial courts. He
has tried over 200 cases to verdict and has
represented corporate defendants, insurance
carriers, product manufactures, self-insured
hospitals, universities, municipalities and
individual physicians, attorneys, architects
and engineers.
JOHN L.A. LYDDANE

Barbara DeCrow Goldberg is a Partner and
Head of the Firm's Appellate Department.
Ms. Goldberg is well known for her appellate expertise in high exposure and complex cases and has handled hundreds of
significant motions and appeals in State
and Federal Courts. She is noted for several important decisions in the areas of
medical malpractice, negligence, workers
compensation and labor law.
BARBARA GOLDBERG
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BY: BRUCE G. HABIAN

prior article by this author discussed obstetricalbased liability issues concerning the premature
infant; the following analysis focuses on the
neonatal hospital chart, premature infant therapies, and
frequently seen liability issues post-birth for this classification of infants.
PRELIMINARY

Before a discussion of neonatal management can take
place, it is important to remember that the neonatal chartings and the entries contained therein are frequently utilized by plaintiff's counsel in support of the obstetrical liability issues. For example, early "impressions" by various
clinical practitioners of hypoxic ischemic encephalopathy, not only support the plaintiff's position, but are
frequently erroneous. Medical students, inexperienced
resident physicians, and practitioners in
disciplines quite distinct from pediatric
neurology, tend to speculate as to the
causation issues referable to the extremely premature infant's condition.
Moreover, these notations tend to be
grossly repetitive in the charting — giving
further credence to the entries.
Erroneous impressions are recorded not
only in the clinical chronology, but find
their way into consultants' reports, radiology reports and diagnostic listings, the
latter compiled by hospital clerks.
Careful screening ofthese entries as well
as investigation of the sophistication
level of the authors is mandated.
NEONATAL
TREATMENT

Entries concerning the therapeutic management of the newborn
must be reviewed with the treating

neonatologists to counter plaintiff's position that various
laboratory values indicate poor obstetrical practice (usually, a delay in delivery, with resultant oxygenation deficit, as
implicated in various lab values). In reality, the extremely
premature infant's lab values are reflective of one thing
only, namely the premature status in varying degrees. For
example: considerations of infection, and the appropriateness of antibiotic therapies, must be measured in relationship to serial cultures. Many times, culture media need 5
to 6 days to correctly grow out the offending organism.
Consultation with lab personnel is necessary to guard
against false negative readings, particularly when the fetus
was known to be infected(and the infection correlates with
a premature delivery). Proving the infection is crucial for
the defense.
Kidney function must be analyzed; if the newborn is
putting out urine, this fact argues against the kidneys being
damaged as a result of hypoxia. Early premie status will
affect certain kidney function data. For example, ifthe creatinine is normal, but the BUN is elevated, the kidneys are
functioning, as the BUN elevation can be attributed to
protein metabolism administered to the newborn for its
overall health.
Liver tests must also be particularized; LDH and
AST can be abnormal with liver problems, or abnormal, if red blood cells are broken down because of
infection. If the ALT test for liver function is normal,
there is no clinical liver problem, but the other tests
reflect the destruction of red blood cells secondary to
toxic bacteria in the blood. Similarly, potassium values
can be affected secondary to the breakdown of red
blood cells — and not reflective of kidney damage secondary to oxygen deprivation in utero.
Blood gas exchange values must be analyzed; a distinction between respiratory distress and acidosis and metabolic acidosis must be developed. Increasing respiratory
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health, secondary to neonatal therapies (hand bagging, CPAP,
and intubation ventilation) will allow for better numerical values relative to gas exchange/data.
VENTILATION

Correct ventilation technique is crucial for the health of the
neonate. Certainly, before immediate post-birth bagging with
oxygen, the trained staff must be aware to clean the oropharynx
so that potential meconium passage will not be forced into the
newborn allowing for an aspiration situation. Counsel must be
prepared for criticisms per plaintiff concerning the method and
timeliness as well as duration of oxygen delivery. A discussion
of hand bagging, positive pressure oxygen delivery, and intubation is in order.
Many times bagging continues past the immediate postlelivery minutes because of difficulty in intubation and mainaining that airway. Is this due to structural abnormalities per
he newborn (such as choanal atresia?), or is it due to lack of
pqperience and skill on the part of the attending practitioner
inexperienced resident or neonatal Fellow?). Should a formal
inesthesia attending physician be on the scene?
Many times a controversy exists concerning how to maintain
he oxygenation and companion cord gas levels of oxygen saturation, pH balance,and removal ofCo2.While CPAP allows for
more gentle delivery ofoxygen, and a closer titration of delivYy, it can allow for transient poor gas exchange numbers compared to formal intubation. CPAP has the benefit of avoiding
bronchial pulmonary dysplasia(BPD)and chronic lung disease
potential. In addition, the risk of intraventricular hemorrhage
given the fragile germinal matrix blood vessel structure in the
premature brain, is lowered. This risk is real, particularly as the
premature newborn transitions from in utero status to utilization ofits immature lungs. This risk is further recognized as the
pressure gradient of oxygen delivery changes with the delivery
itself— a germinal matrix bleed can progress from a meaningless
Grade I, to a serious Grade III-IV.
Intubation allows for a more precise maintenance of oxygen

Firm name is changed to
Martin, Clearwater & Bell

and carbon dioxide values; CPAP allows for lower oxygen values and many times an increase in temporary retention of carbon dioxide, but the advantages of CPAP tend to outweigh an
initial choice to utilize intubation ventilator status. CPAP allows
for relaxation of the musculature and hence a greater blood
flow; however, the increasing pressure and vascular flow can
have an effect on the fragile germinal matrix.
Intubation allows for a lack of rhythm and synchrony
between the breathing neonate (whose respiratory status is not
paralyzed) and the settings of the ventilator. This allows for
venous buildup and increasing pressure during the expiratory
phase ofrespiration.Therefore, this can also advance the rupture
potential of the germinal matrix. The relevant literature supports both therapies and recognizes the advantages and disadvantages of these modalities.
In the setting of severe premie neonates, it is common to
have apneic spells, and bradycardic episodes. The need for oxygen supplementation is great. The correction of respiratory acidosis and avoidance of metabolic acidosis is crucial. Further
stress to the neonate must be avoided, and an appropriate maintenance of the heart rate maintained. Oxygen therapy and Co2
values must be in strict balance so that further damage globally
and to the fragile brain vasculature can be avoided.
In summary, a broad-based analysis with expert review in
multiple specialties will allow for a complete understanding of
the neonatal chart entries. The specialties include pediatrics,
neurology, and neuroradiology.
Bruce G. Habian is a Senior Partner and trial
attorney at Martin Clearwater & Bell ALP and has
represented the Firm's core clients in medical
malpractice and professional liability defense litigation for more than 35 years. Mr. Habian specializes in the defense of severe infant neurological injuries, with their attendant high financial
exposure and risk, spinal pathology cases and
cancer medicine. Mr. Habian is a Fellow of the
American College of Trial Lawyers.
BRUCE G. HABIAN
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THE NLRB ATTEMPTS TO
RESTRICT CLASS ACTION
EMPLOYMENT AGREEMENT
BY STEVEN M. BERLIN AND JEANETTE ANTICO

he recent decision of the National Labor
Relations Board ("NLRB") in D.R. Horton,
Inc., now on appeal, calls into question the
enforceability of employment agreements which prohibit any collective or class actions, regardless of
whether the agreement also requires arbitration of disputes.' As a result, currently, there is no clear rule
regarding the enforceability ofsuch contract provisions.
Two things remain certain, however: the Federal
Arbitration Act ("FAA") strongly favors arbitration
agreements of employment disputes2 and Section 7 of
the National Labor Relations Act ("Section 7" and
"NLRA")also favors the rights of employees to "engage
in concerted activities for the purpose of ...mutual aid
or protection."3
The FAA provides for resolution of disputes
through arbitration.4 The US Supreme Court has construed the FAA as reflecting a strong federal policy in
favor of arbitration, and has therefore enforced employment agreements that waive the right to a jury trial and
mandate arbitration as the sole means of resolving disputes. This has been evidenced in Circuit City Stores, Inc. v.
Adams.5 Subsequently, in 2009, the Supreme Court also
found that an arbitration provision between an employer and a union which precluded an employee from filing a discrimination claim in court was enforceable.6
Not surprisingly, New York courts have also
acknowledged that federal policy favors arbitration provided that plaintiffs have some type of forum wherein

2
3
4
5
6

357 NLRB No. 184 (Jan. 6. 2012).
9 U.S.C.§ 1, et seq.
29 U.S.C.§ 157.
9 U.S.C.§ 1, et seq.
532 U.S. 105 (2001).
14 Penn Plaza LLC v. Pyett, 556 U.S. 247(2009).
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their claims can be addressed and litigated. See, Garcia v.
Bellmarc Property Management (granting defendants'
motion to compel arbitration when collective bargaining agreements governing plaintiff's employment contained an arbitration agreement).? Similarly, New Jersey
courts have made clear that the general policy is in favor
of arbitration ofdisputes, including disputes arising out
of an employer-employee relationship. See, for example, Martindale v. Sandvik, Inc. (finding that the waiver-of-rights provision "not only was clear and unambiguous, it was also sufficiently broad to encompass reasonably plaintiff's statutory causes of action.")8
As recently as 2011, many employers were left with
the hope, if not the impression, that not only were arbitration agreements enforceable, but such contracts
could go so far as to prohibit collective claims under the
Fair Labor Standards Act ("FLSA")9 or class claims
under Federal Rule of Civil Procedure 23, thereby
shielding employers from liability for any potential collective or class actions.10 This impression was based
upon the United States Supreme Court's decision in
AT&T Mobility LLC v. Concepcion." In that case, the
Court was presented with the issue of whether or not
arbitral class action waivers are enforceable in a consumer contract. The District Court and 9th Circuit
Court of Appeals denied AT&T's attempt to compel
arbitration of a class claim under California law, finding that the arbitration clause was unconscionable as it
prohibited consumers' use ofclass action in litigation or
295 A.D.2d 233 (1st Department 2002).
173 N.J. 76 (2002).
9 29 U.S.C. § 216(3).
10 Fed. R. Civ. P. 23.
11 563 U.S. (2011).
7
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arbitration. The Supreme Court, however, reversed,
noting that a California law prohibiting arbitral class
action waivers violated the intent of the FAA.
While the Concepcion decision did not involve an
employment contract, employers nevertheless found
the implications of the decision to be quite positive.
Many employers interpreted the Supreme Court's mling as carving out a clear pathway leading to the elimination of potential class actions via employment contracts that contain a waiver of an employee's right to
bring a class or collective action. This pathway, however, may now be closed off just one year later by the
NLRB's decision in the Horton case.
Unlike Concepcion, Horton involved an actual
employment contract which provided all employment
claims could only be determined via arbitration and the
only claims that could be brought were individual
claims. Therefore, lawsuits as well as class or collective
claims were prohibited. In Horton, plaintiff asserted
that he and a class of other employees were misclassified as exempt from federal overtime requirements in
violation of the FLSA. As a result, plaintiff filed a
notice of intent to arbitrate on his own behalf, as well
as on behalf of a purported class of other similarly situated employees. His employer, however, deemed the
notice to arbitrate defective because of the prohibition
in the employment contract of any class or collective
claims. Plaintiff then filed an unfair labor practice
charge with the NLRB. After investigation, the NLRB
issued a complaint alleging that the contract violated
Section 8 of NLRA, which makes it an unfair labor
practice to interfere with employees in the exercise of

their rights guaranteed under NLRPCs
Section 7.12
While the Administrative Judge
held that the waiver provision of the
employment contract did not violate
Section 8, the NLRB reversed. The
NLRB found the waiver provision was
in violation of Section 8 because it
barred employees from exercising substantive Section 7 rights by prohibiting
class or collective claims in any forum.
The NLRB did not have a problem with
arbitration being the manner for resolution of disputes, but it was concerned
about the employees' waiver of their
right to assert collective or class actions,
regardless of the forum.
The Horton case is currently on appeal to the Fifth
Circuit. In the interim, Horton stands for the proposition that an employee's right to engage in concerted
activities via a class or collective action cannot be
waived and a contract purportedly waiving such rights
is not enforceable as it frustrates the substantive right to
collective action under Section 7. Therefore, as far as
the NLRB is concerned, employers can no longer insulate themselves from class or collective actions by agreement with their employees and employees now have a
strong weapon for combatting any collective and class
waivers.
Notably, however, besides being up on appeal, the
Horton decision remains under scrutiny. Not every subsequent decision has followed the proposition set forth
THE NLRB ATTEMPTS TO RESTRICT CLASS ACTION WAIVERS
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National Labor Relations Act, Sec. 7, 29 U.S.C.§ 157; Sec. 8, 29 U.S.C.
158(a)(1).
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by the NLRB, and there remains much
inconsistency with regard to the enforceability of collective and class waivers. The
U.S. District Court for the Northern
District of California recently held in
Sanders v. Swift Transportation Co. of
Arizona, LLC that Horton would not be
considered in reaching its conclusion that
an employer's motion to compel arbitration
of the individual claims of the plaintiff in a
putative class action should be granted,
when an arbitration agreement existed that
restricted class action and collective
claims.13
Similarly, the U.S. District Court of
Georgia, in Palmer v. Convergys Corp., was
presented with defendants' motion to strike
a collective action claim under the FLSA in
light of a waiver of class and collective
actions signed by the plaintiffs." The
Court ultimately found that the plaintiffs
effectively waived their right to bring a collective action when they each signed an
13
14
15

employment application, and granted defendants'
motion to strike the plaintiffs' collective action allegations. In a footnote, the Court indicated that it would
not follow the Horton decision as "it does not meaningfully apply to the facts of the present case," but provided no further detail as to the manner in which
Horton did not apply.
Further, the U.S. District Court for the Central
District of California, in Johnmohammadi v.
Bloomingdales, Inc., was faced with the question of
whether an arbitration agreement with class/collective
action restrictions violated the NLRA in light of the
Horton decision.° The Court distinguished the
NLRB's decision when it granted an employer's
motion to compel arbitration, as it found that Horton
involved an arbitration agreement that was a condition
of employment, whereas the Johnmoham-addi plaintiff
had the option of opting out of the arbitration agreement.
Most recently, in Nelsen v. Legacy Partners Residential
Inc., the Court ofAppeals ofthe State of California rejected Horton in ruling an arbitration agreement prohibiting
class claims contained within an employee handbook to be

2012 WL 523527(N.D. Cal. Jan. 17, 2012).
2012 WL 425256(MD.Ga. Feb. 9, 2012).
No. CV 11-6434(CD. Cal. Feb. 23, 2012).
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CTION WAIVERS IN EMPLOYMENT AGREEMENTS
enforceable.16 In so ruling, the Court noted it was not
bound by the Federal administrative interpretations of the
NLRA,and that "[t]he subject matter ofthe [Horton] decision — the interplay of class action litigation, the FAA,
and Section 7 of the NLRA – falls well outside the Board's
core expertise in collective bargaining and unfair labor
practices."
While it remains to be seen whether the Horton
decision will be reversed on appeal or which jurisdictions will follow the NLRB's decision, it is important
to note that the case is not without limitation.
Importantly, Horton leaves open the theory that some
class and collective litigation waivers contained within
arbitration agreements may in fact be enforceable provided that an employee can still bring a class or collective action in a judicial forum. If an employee has some
type of forum in which to bring a class or collective
action, his Section 7 rights have not been frustrated
and the waiver provision is enforceable. Therefore,
even under Horton's very pro-class and pro-collective
action decision, class and collective action waivers as to
forum can still be enforceable since a violation of
Section 7 rights will only be found if no forum is left
available for an employee to bring class or collective
claims.
The ultimate impact of Horton on employment
contracts remains to be seen pending a decision by the
Fifth Circuit. The NLRB in Horton, however, has left
employers with a very clear message: one must not
interfere with or infringe upon an employee's Section 7
rights to class and collective litigation. Until the Fifth
Circuit issues its decision, employers must remain cautious in mandating or enforcing class or collective
action waivers as a condition of employment, as doing
so risks NLRB charges for unfair labor practice.

Steven M. Berlin is a partner at Martin
Clearwater & Bell LLP and head of the
Firm's Employment and Labor Practice
Group. Mr. Berlin has over 25 years of
litigation experience and is a frequent
author and lecturer in New York and
New Jersey on employment law.

STEVEN M. BERLIN

Jeanette Antico is a Senior Associate
with Martin Clearwater & Bell LLP. She
focuses her practice on the defense of
medical malpractice actions as well as
employment and labor matters.

JEANETTE ANTICO
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THE NATIONAL PRACTITIONER DATA BANK:

WHAT EVERY PHYSI
you
BY: KENNETH R. LARYWON AND STEWART G. MILCH

were sued. The litigation process took its
course, and now you have settled with the
plaintiff or a jury has rendered a verdict
against you. Unfortunately, this means the facts of the
case and settlement or verdict will be reported to the
National Practitioner Data Bank (NPDB). So what
does this mean?
Q: WHAT IS THE NATIONAL
PRACTITIONER DATA BANK?

A: The NPDB was created as part of a set of laws

passed in 1986, entitled the "Health Care Quality
Improvement Act of 1986." Congress' intent in enacting the law was to improve health care quality by
encouraging reporting of "unprofessional behavior,"
thereby restricting the ability of reported physicians to
move from State to State without disclosure of previous
medical malpractice payments or other adverse actions,
such as license suspensions, revocations or denial of
privileges.

Q: WHO GETS REPORTED?
A: Physicians, dentists, and other licensed health care
practitioners, including professional counselors (mental
health, substance abuse, alcohol or family), dental assistants and hygienists, dieticians and nutritionists, EMTs,
nurses, including registered nurses, nurse midwives,
and nurse practitioners, eye care providers
(optometrists, opticians), pharmacists, physician's assistants, podiatrists, psychologists, social workers, rehabilitation therapists, respiratory therapists, occupational
therapists, and speech pathologists.

Q: WHAT INFORMATION
MUST BE REPORTED?

A:• Settlements, judgments or other payments made

"in satisfaction in whole or in part, of a claim or
judgment...."1 The NPDB however, specifically
notes that medical malpractice settlements will
not be construed as a presumption that malpractice occurred. Money payments are reportable
whether the payment is $1.00 or $1,000,000.
• Adverse actions affecting a physician's or dentist's
clinical privileges for more than 30 days; or when
a physician or dentist surrenders his/her privileges
while being investigated for improper professional conduct.
• Adverse licensure actions, including revocation,
suspension, censure, reprimand, probation or surrender. Reinstatement of a license is also a
reportable event.
• Adverse professional society membership occurrences relating to professional competence.
• The information reported to the NPDB is confidential, although it may be disclosed pursuant to
an entity carrying out a professional review activity, such as a hospital reviewing a physician's
application for privileges or staff appointment.
Q: WHO IS REQUIRED
TO REPORT?
A: Medical malpractice insurers making payments,

State health care licensing authorities, hospitals,
HMOs,group practices, professional societies with formal peer review, State entity licensing authorities, and
other peer review organizations. When a report is submitted, the subject of the report is notified.
1 Source: The National Practitioner Data Bank Guidebook, p. E-8.
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IAN NEEDS TO KNOW
Q: WHO CAN ACCESS
THE INFORMATION?
A: Entities and persons who may access the informa-

tion include hospitals, other healthcare entities with a
formal peer review process, professional societies with
formal peer review, insurers, State healthcare practitioner licensing authorities, agencies administering Federal
healthcare programs, State agencies administering State
healthcare programs, Medicaid Fraud Units, the U.S.
Attorney General, the U.S. Comptroller General, and
health care practitioners, who may self-query. The general public may not access this information.
Q: WHAT CAN YOU DO ABOUT IT?
A: Two actions may be taken. First, every physician,
dentist or other healthcare practitioner who is the subject of a report has the right to submit a "subject statement" and may add explanations or dispute the factual
accuracy of the report. The statements are limited to
4,000 characters, including punctuation and spaces.
To submit a subject statement, go to the NPDB's
website, www.npdb-hipdb.hrsa.gov, and click the
"How to Get Started" link under the "Practitioners"
banner on the right hand side of the page. Then click
on "Responding to Reports" and follow the prompts to
submit a statement.
You may also dispute either: (i) the factual accuracy of the report; or (ii) whether the report was submitted in accordance with NPDB guidelines. You may
not, however, dispute a report to take issue with your
insurance company's decision to settle. If the reporting
entity changes the report, the dispute notation is
removed, and if you believe the report is still inaccurate,
you must file another dispute.

CONCLUSION

If you are involved in a case that ultimately requires
reporting to the NPDB, take advantage of your opportunity to submit a "subject statement" to add explanations or dispute the factual accuracy of the report.
Then, continue to review the data bank to ensure your
statement is posted or the dispute is resolved to your
liking. Only when you are satisfied that the NPDB
report accurately reflects your position should you stop
contesting the report.

KENNETH LARYWON

Kenneth R. Larywon is a Senior Partner
and trial attorney at Martin Clearwater &
Bell LAP, who has defended the Firm's
hospital clients, medical practices and
physicians in high exposure neurosurgical, cardiothoracic, and orthopedic
cases in state and federal courts for
over 25 years. He also represents physicians and health care professionals in
disciplinary proceedings brought by the
New York State Dept. of Health, OPMC
and OPD.
Stewart G. Milch is a partner in the
Firm's Appellate Department. He focuses his practice on appeals and related
substantive, complex motion practice.

STEWART MILCH
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AN INNOCENT PATIENT
RECORD REQUEST
HOW THE FIRST DEPARTMENT'S DECISION MAY AFFECT YOUR RESPONSE
BY: NANCY J. BLOCK

poliation of evidence can result when relevant
evidence is destroyed, even inadvertently. The
penalties may be severe and costly – striking of
an answer, precluding relevant evidence or testimony,
adverse inferences, and others. Brilliant medical defenses
and real medical issues may become immaterial in a case
with spoliated evidence. In the past, we have been well
aware ofthe importance of preserving all original medical
records to avoid these sanctions so we can evaluate our
cases on the merits of the medical treatment. Now, we
cannot wait until a Summons and Complaint are filed to
preserve relevant evidence. Now, we must preserve all relevant documents including e-mails as soon as there is a
"credible probability" that a patient will sue. Is this when
patients complain about their treatment, when an attorney requests a patient's records, when there is a governmental investigation? The answer may be "Yes" in all of
these instances.
New York's Appellate Division, First Department, recently adopted the federal standard for electronically stored information (ESI) preservation and
stated that "[o]nce a party reasonably anticipates litigation, it must suspend its routine document retention/destruction policy and put in place a 'litigation
hold' to ensure the preservation of relevant documents."' Litigation is reasonably anticipated when "a
party is on notice of a credible probability that it will
become involved in litigation."2
The Court made it quite clear that a defendant is
often on notice well before a lawsuit is filed. In this
case, the First Department decided the legal preservation duty was triggered when the defendant sent a
letter to plaintiff demanding an audit and threatening termination of their contract. It did not matter to
the Court that for the next six (6) months the parties
attempted to amicably resolve the issue prior to the
contract's ultimate termination. The Court declared
that the preservation duty arose as soon as the dispute arose.
The First Department found the defendant to be

grossly negligent as it did not timely issue a litigation
hold and suspend its document retention policy,
which included the failure to suspend its e-mail autodelete function. This resulted in the destruction of emails, which warranted sanctions for spoliation of
evidence — in this case, an adverse inference jury
instruction.
Although, substantively, this case did not involve
allegations of medical malpractice, we must recognize and expect that this document preservation duty
as articulated by the First Department will be universally enforced by the Courts no matter the cause
of action. Now, we cannot only begin to preserve
documents, including ESI, when a lawsuit is commenced. If we are on notice of a credible probability
that a patient will sue, such as a patient record
request, we must preserve ESI at that time.

NANCY BLOCK

Nancy J. Block is a Partner with Martin
Clearwater & Bell up. Her practice encompasses all aspects of medical malpractice
litigation from inception through trial. She
has defended some of the firm's largest
hospital clients as well as individual physicians. She has worked extensively in complex multi-party federal and state litigation
and is well versed in the requirements of
electronic discovery and the preservation
of electronically stored information and
advises on these issues.

1 Voorn HD Holdings LLC v. Echostar Satellite, L.L.C., 93 A.D.3d 33 (1st Dep't 2012), quoting Zubulake v. UBS Warburg LLC, 220 FRD 212(SDNY 2003).
2 Voorn at 43.
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PRACTICE SPOTLIGHT:

At

MCB we clearly understand the importance
of the expanding landscape of electronically
stored information (ESI) and the evolving
requirements and burdens faced by our clients. We
have first hand experience with the preservation of
important documents and assisting clients in the most
cost-effective way to manage discovery from preservation through production. We have the spectrum of
experience — ranging from the problems of a one
physician office to those of an entire health care system.
We are well versed in the federal and state rules regarding e-discovery and intently follow the developments
in this emerging area of the law. MCB attorneys are
able to provide thoughtful recommendations and guidance. We work proactively, counseling clients on
records retention policies to better position them in the
event of litigation.
The Firm is able to effectively manage custodian
interviews to best assess the scope of stored informa-

tion, and then assist our clients in choosing the most
appropriate vendor and methods of forensically sound
preservation. We recognize the difficulty in assessing
vendors and our experience enables us to achieve an
"apples to apples" comparison in vendor capability
and cost.
MCB has experience in drafting litigation hold
documentation and offers guidance on how to effectively monitor such programs. We are skilled in electronic document review and utilize the most cost-effective personnel at each step.
MCB's goal is to guide its clients around the pitfalls that could result in harsh sanctions and undue
cost, allowing the clients to evaluate and resolve their
disputes on the merits without the distractions which
attend ineffective document management.
Please contact Senior Partner Nancy J. Block at
blockn@mcblaw.com or 212-697-3122 for additional
information regarding this area of our practice.

MCB WELCOMES
Amanda M.DeRose

St. John's University School of Law

Danielle D'Aquila

St. John's University School of Law

Brian P. FitzGerald

Brooklyn Law School

Brigitte R. Rose

St. John's University School of Law

Bradley D. Small

St. John's University School of Law
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Defense Practice Update
is a publication of
Martin Clearwater & Bell LLP.

Michael

A. Sonkin
is a Senior Trial
Partner and is the Firm's
Managing Partner. Mr.
Sonkin joined Martin
Clearwater & Bell LLP in
2000 and became a partner
in 2003. His legal practice
MICHAEL A. SONKIN
primarily encompasses
state and federal medical malpractice matters
in which he defends individual physicians
and major teaching hospitals from inception
through trial. These cases involve medical
specialties such as obstetrics and gynecology,
gynecologic surgery, infectious diseases and
epidemiology, neurology, neurosurgery, cardiology, and cardiothoracic surgery. Mr. Sonkin
has also represented major hospitals and
teaching institutions in a variety of high profile litigations. His practice also includes legal
malpractice defense and personal injury
defense.
Prior to joining MCB, Mr. Sonkin was
an Assistant Corporation Counsel at the New
York City Law Department from 1993 to
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1998 and was assigned to the Kings County
Tort Division where he was designated a Tort
Trial Specialist. As an Assistant Corporation
Counsel he conducted more than a dozen trials to verdict in a wide range of matters in
defense of the City of New York, including
cases involving police brutality and false
arrest, premises liability, and personal injury.
Since joining MCB, Mr. Sonkin has defended cases at trial in a variety of areas, including
gastroenterology, gynecologic and general
surgery, neurology, and cardiology.
Mr. Sonkin is an invited faculty participant in Hofstra University Law School's
annual Trial Training program, and is a presenter for the Firm's continuing legal education seminars. He is AV rated by MartindaleHubbell, which is their highest rating.
Mr. Sonkin received his J.D., cum laude,
from Syracuse University's College of Law, in
1993 and his B.A. from Stony Brook, cum
laude, in 1990. He is admitted to practice
before New York and New Jersey State Courts
as well as the Eastern, Southern and Northern
Districts Courts of New York.
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