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or over a century following Pike P. Honsinger, 
the Court of Appeals decision that defined 

medical malpractice in New York State, the "error 
in judgment charge" was a standard part of the 
jury instructions at the conclusion of a medical 
malpractice trial. In setting forth the legal obliga-
tions of a physician to his patient, the Court of 
Appeals held, in relevant part: 

He is under the further obligation to use 
his best judgment in exercising his skill 
and applying his knowledge. The law 
holds him liable for an injury to his 
patient resulting from want of the requi-
site knowledge and skill, or the omission 
to exercise reasonable care, or the failure 
to use his best judgment.... The rule 
requiring him to use his best judgment 
does not hold him liable for a mere error 
of judgment, provided he does what he 
thinks is best after careful consideration.’ 

Contemporaneously with the Court of 
Appeals decision in Nestorowich v. Ricotta, 2  
Pattern Jury Instruction 2:150 (Malpractice- 

Physician) was changed to indicate that the error 
in judgment charge was not to be given unless 
the trial court determined that it was appropri-
ate. The specific "Caveat 2" added to the Pattern 
Jury Instruction at that time states in part: 

The fifth paragraph of the Charge ("error 
in judgment") should not be charged 
unless there is a showing that defendant 
considered and chose among several 
medically acceptable alternatives, Nestoro-

wich v. Ricotta, 97 N.Y.2d 393... . 3  

The Nestorowich case involved an unfortu-

nate patient who had undergone surgery by the 
defendant, who had mistakenly tied off his left 
renal artery in the course of one of a series of 
cancer operations described in the opinion as 
arduous. The position of the plaintiff was that it 

is never within the standard of care to ligate the 
renal artery, whereas the defendant took the 
position that in tying off the bleeders that result-
ed from the resection of the malignancy, it was 
an error of judgment to identify the renal artery 
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as one of the bleeders needing to be tied off. The trial 
court gave the "error in judgment" portion of the mal-
practice charge, and the jury found that there was no 
malpractice. 

Interestingly, the Court of Appeals did not disturb 
the verdict for the defendant. It disagreed with the trial 
court’s decision to give the error in judgment charge, 
but found it to be harmless error. However, in articu-
lating the issue presented, the Court unintentionally 
supported a narrowing of the concept of medical judg-
ment when it stated: 

The primary issue on this appeal is whether, in 
a medical malpractice action arising out of a sur-
gical procedure, a trial court may properly give 
the "error in judgment" charge absent a showing 
that a doctor has chosen one of two or more 
medically acceptable alternative treatments or 
techniques. . . 

THE GIELSKIE CONFUSION 

Even before Nestorowich was decided, there was a ten-
dency to confuse the error in judgment issue with the 
alternative methods issue addressed by the Appellate 
Division, Third Department, in GieLckie v. State of New 
York. 5  The 25-year-old patient in Gietckie had been treat-
ed for a compound fracture of the right index finger and 
had developed early signs of tetanus. The treating physi-
cian chose to administer tetanus antitoxin intraspinously, 
as opposed to intramuscularly or intravenously. The 
patient suffered transverse myelitis and paralysis from the 
waist down, and the claim was that the route of adminis-
tration advocated by the State was "unsafe, dangerous and 
improper". The Court of Claims entered) udgment for the 
claimant against the State following trial. The Appellate 
Division reversed and dismissed the claim, and the dis-
missal was upheld by the Court of Appeals. Explaining its 
reversal, the Appellate Division held that: 

There is no authority that a doctor, whether 
employed by the State or in private practice, 
must use what some doctors consider the best 
method if a method which is accepted by 
respectable medical authority is adopted. 

� . . [H]onestly accepting one field of respectable 
medical opinion, though other, and perhaps 

97 N.Y.2d at 39596. 

5  1 A.D.2d 471 (3d Dept 1960), aff’d, 9 N.Y.2d 834 (1961). 

6 10 A.D.2d at 474. 

more numerous, medical opinions may differ, 
does not constitute negligence simply because in 
a particular case the result was disastrous. 6  

The fact that different medical specialists disagree on 
the best treatment or technique in a given situation does 
not remove the less popular method from the realm of 
accepted medical practice. In choosing among approved 
treatments or techniques, there is no departure from 
accepted practice because the choices are all within the 
realm of accepted practice. However, there is no support 
for the proposition that medical judgment is limited to 
the choice of one treatment or technique over another. 

THE SPECTRUM 
OF MEDICAL JUDGMENT 

Perhaps one of the greatest challenges to a jury decid-
ing a medical malpractice claim is the fact that almost uni-
versally there has been a bad outcome, and it is difficult to 
evaluate the caregivers’ decisions without having the mag-
nitude of the injuries affect the jurors’ impartiality. 
Likewise, one of the greatest challenges to a surgeon in 
performing a surgical procedure is determining how to 
best apply the education and experience obtained over a 
career to the benefit of the patient in the context of an 
inherently risky surgical procedure. Medical judgment 
enters the process whereby the training and experience of 
the surgeon are employed for the benefit of the patient, 
and judgment is employed far beyond the choice of one 
technique or treatment over another. 

A surgeon employs judgment in determining when 
the relevant history has been obtained, determining which 
laboratory tests are needed, and selecting the imaging 
studies that will assist in the management of the patient. 
In addition to which treatment or technique should be 
employed, the surgeon must decide on the appropriate 
timing of the procedure as the patient may recover with-
out surgery or may perish depending upon this decision. 
Judgments have to be made about the type and duration 
of anesthesia the patient can tolerate, as well as the use of 
pharmaceutical products to control bleeding, support 
blood pressure, and provide a safe environment for the 
surgery to proceed, often where the patient requires many 
other pharmaceutical products for the treatment of 
comorbidities. 

During the procedure itself, the surgeon makes judg-
ments as to the placement and dimensions of incisions, 
the extent of retraction and exploration for as yet uniden-
tified pathology, the placement of needles and other 
devices, the forces applied to tissues, the pressure applied 
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the applicability of the charge. In fact, 
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of 

The doctrine was intended to 
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- 	- 

responsible 	and 	medically 
acceptable approaches. 10  

to manual and electrical cutting and drilling devices, the 
optimal use of intraoperative imaging, the tension placed 
on sutures, and literally hundreds of other decisions, 
down to when the patient may safely leave the operating 
room. 

These are not multiple-choice decisions, but deci-
sions that are made on a broad continuum of possibility 
while the physician is frequently making multiple, serial, 
and simultaneous judgments, sometimes almost uncon-
sciously. The Court of Appeals in Pike recognized the 
breadth of medical judgment in practice, routinely exer-
cised within the standards of accepted medical practice. 
Where a physician acts within the standard of care, 

[t] he rule requiring him to use his best judgment 
does not hold him liable for a mere error of 
judgment, provided he does what he thinks is 
best after careful examination. 7  

The Court of Appeals in Pike clearly did not limit its 
protection to judgments involving alternative treatments 
or techniques. A less than complete reading of 
Nestorowich could result in the imposition of an unusual-
ly harsh standard on the surgeon, who long after the 
choice of "treatments or techniques" has been made, is 
repeatedly challenged by decisions requiring the careful 
exercise of medical judgment. 

What showing can be made of medically acceptable 
alternatives when a suture placed by a surgeon has failed 
and the patient has suffered a complication? The surgeon 
employed training, experience, and judgment to deter-
mine the placement, the selection of suture material, the 
type of knot, and the tension on suture and tissue. The 
forces were not measured, and if they were, there were no 
measurable alternative choices that were approved. There 
was no evaluation of one alternative suturing treatment or 
technique against others, yet medical judgment was 
employed on multiple occasions throughout the suturing 
process. 

The same can be asked with regard to the choice of 
whether to operate or not, which was the issue in Lenzini 
V. Kessler. 8  There, the Appellate Division, First 
Department, after Nestorowich was cited by counsel, 
specifically ruled that deciding to wait and observe�as 
opposed to proceeding with immediate surgery�entitled 
the defendant surgeon to an "error-in-judgment charge". 9  
The framing of an isolated issue by the Nestorowich Court 
has created confusion, but the scope of the error in 

155 N.Y. at 210. 

8 48 A.D.3d 220 (1st Dept. 2008). 

Id. 

The use of the term "approaches" by the Nestorowich 
Court indicates that the full field of medical judgments 
remains open. Although charge conferences in medical 
malpractice cases now involve lengthy arguments over the 
effect of Nestorowich, the law remains unchanged beyond 
the facts of that particular case. The "error in judgment" 
principle applies, as it always has, to diagnosis, prescription 
of medications, decisions to discharge patients from the 
hospital, and every other instance where different courses 
may be taken within the standard of care. 

Where the error in judgment charge has correctly 
been ruled inapplicable is where there is no support in the 
record for the proposition that the defendant’s course of 
action was within the standard of care as a reasonable 
alternative method of diagnosis or management. For 
example, in Martin v. Lattimore Road Surgicentei; Inc.," 
the only issue raised was whether the defendant had devi-
ated from reasonable care in the method by which a sur-
gical incision was closed, without any testimony to the 
effect that the method chosen was one which a reasonable 
surgeon could elect under the circumstances. 

In Spadaccini v. Dolan, 12  the Appellate Division, First 
Department, referred to the record as demonstrating that 
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10 	N.Y.2d at 399. 

281 A.D.2d 866 (4th Dept. 2001). 

12 63 A.D.2d 110 (1st Dept. 1978). 
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the postoperative patient was in need of airway protection 
following surgery, and died as a consequence of its 
absence. After observing that the error in) udgment charge 
protects a physician who has elected one alternative 
among others, all of which are within the standard of care, 
the Court went further to say: 

Where a physician is confronted with alternate 
means of treatment and elects to follow none of 
the alternatives, it is unnecessary to charge error 
of judgment, since the issue is preserved by the 
required charge as to whether the doctor exercised 
the degree of care a reasonably prudent doctor or 
specialist would have exercised under the same 
circumstances. 13 

In C’apolino v. New York City Health & Hospitals 
Cop., 14  the Appellate Division, First Department dis-
cussed its holding in Spaa’accini, but observed that the 
record before the Court did contain medical testimony to 
the effect that both Coumadin and aspirin were accepted 
forms of treatment in the presence of ongoing debate as 
to which was preferred. Consequently, it was error to 
refuse the requested error in judgment charge, and a new 
trial was required. 

Where the record contained support for the accepted 
methods of diagnosis and treatment of rectal bleeding in 
the presence of an anal fissure, one of which was followed 
by the defendant, the error of judgment charge was held 
to be proper, and the defense verdict was upheld by the 
Appellate Division, Fourth Department. 15  

In upholding a verdict in favor of the defendants who 
had treated a patient for gastroenteritis shortly before he 
collapsed and died from a cardiac condition in the hospi-
tal parking lot, the Appellate Division, Second 
Department paraphrased the Pike decision, saying: 

Doctors are not liable for mistakes in professional 
judgment, provided they do what they think best 
after careful examination.... 16 

Similarly, there are many decisions dismissing claims 
for negligent hospital discharge of psychiatric patients 
(who have subsequently attempted to take their own lives) 
based upon the professional medical judgment which 
insulates the psychiatrist from liability where she or he has 
done what was felt best after careful examination. 17 

It was clearly not the intent of the Nestoivwich Court 
to change the law or the manner in which juries are 

13 Id. at 120-21. 

14 199 A.D.2d 173 (1st Dept. 1993). 
15 Pet/to is Ghoorah, 178 A.D.2d 1013 (4th Dept. 1991). 
16 U/ma is. Yonkers General Hospital, 53 A.D.2d 626, 627 (2d Dept. 1976). 

instructed. The rule may be clearly stated that the profes-
sional judgments of a medical provider do not give rise to 
liability for an adverse outcome unless it is shown that the 
medical provider has departed from the standard of care. 

PRACTICAL APPLICATION 

From reading the comment on PJI 2:150, an impar-
tial jurist might conclude that the error in judgment 
charge has a far narrower application than the case law 
provides. It is important to recall that it is the decisions 
which constitute the law. Thus, defense counsel should be 
prepared to demonstrate that the cases where the error in 
judgment charge does not apply are the exception rather 
than the rule. 

To support the defendant’s right to the protection the 
law affords, judgment decisions need to be identified at an 
early point in the litigation, and explained to the jury in 
detail by both the defendant and the defense experts. 
Where there is testimony to the effect that the physician’s 
decision was a legitimate exercise of medical judgment 
within the bounds of accepted practice, regardless of 
whether there is contrary testimony or not, a question of 
fact is presented for the jury’s determination. Where the 
main common factor across the spectrum of medical mal-
practice filings is adverse outcome, the physician defen-
dant is entitled to the protection which the law affords to 
medical judgments of all varieties. 

John L.A. Lyddane is a senior partner and 
trial attorney at Martin Clearwater & Bell 
LLP. With over 30 years’ experience with 
the firm, he focuses his practice on the 
defense of personal injury and profession-
al liability actions in state and federal trial 
courts. He has tried over 200 cases to 
verdict and has represented corporate 
defendants, insurance carriers, product 
manufacturers, self-insured hospitals, 
universities, municipalities and individual 
physicians, attorneys, architects and engi-
neers. He is a Fellow of the American 
College of Trial Lawyers. 

Ellen B. Fishman is a partner at Martin 
Clearwater & Bell LLP and head of the 
firm’s Appellate Department. Ms. Fishman 
has handled hundreds of complex appeals 
at every level of the state and federal 
courts, including numerous cases of first 
impression. 
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17 Betsy is. City ofNew York, 65 A.D.3d 507 (2d Dept. 2009); Durney a Terk, 

42 A.D.3d 335 (1st Dept. 2007); Weinreb is. Rice, 266 A.D.2d 454 
(2d Dept. 1999); Ibgny is. State, 261 A.D.2d 510 (2d Dept. 1999); Darien 

is. Safer, 207 A.D.2d 473 (2d Dept. 1994). 

Article reprinted with permission from the New York Law Journal Original date of publication: January 12, 2010 



BRUCE G. HABIAN 

BY: BRUCE G. HABIAN 

f 	

BESITY. That term has given rise to broad- 
sweeping health concerns. These range from 
criticism of a McDonald’s fast food menu, to 

the undertaking of sophisticated weight loss surgical 
procedures. Americans are obese, and whether by desire 
to achieve a more attractive physical appearance, or to 
alleviate the downward medical course related to associ-
ated co-morbidities, weight loss surgical procedures have 
now become commonplace. Commonplace yes - but 
not without significant risks. 

The typical obese patient who seeks out surgical help 
has been subjected to multiple failed diet plans, in an ever-
present quest to achieve significant weight loss. This 
mindset can result in minimal appreciation of serious risks 
inherent in surgical procedures. During the discussion of 
proposed surgery, published low percentage risks of com-
plications can eventually contrast sharply with the 
patient’s particular experience, for whom the achieved sta-
tistical risk becomes 100%. This is a significant issue 
when the patient becomes a "plaintiff" in a lawsuit. 

Certainly, established obesity center protocols similar 
to the National Institutes of Health criteria should be part 
of a patient’s medical records. This sophisticated protocol 
should also extend to surgeons who are not affiliated with 
recognized obesity centers at teaching hospitals. Typically, 
documents are formulated per consultations with various 
weight loss practitioners, as well as morbidity-related 
treating physicians. The weight loss practitioners’ records 
span general medical physicians, dieticians, nurses well-
versed in the procedures, as well as the bariatric surgeon 
who is scheduled to perform the surgery. This body of 
documentation, in clear, unambiguous language, should 
depict the various techniques of the surgical options. 
These range from simple gastric banding so as reduce the 
volume of the stomach organ relative to reduced food 
intake, to complete gastrointestinal tract rearrangements, 
such that food absorption is bypassed and the consequent  

caloric intake is lowered (such as the Roux-en-Y opera-
tion). The ultimate documentation should evidence the 
patient’s review and appreciation of the content. A discus-
sion should be conducted well in advance of the surgical 
procedure so as to give the patient time to "reflect" on the 
choice of operation, the realistic amount of weight loss to 
be achieved, and most significantly, the effect on any pre-
senting co-morbidities. 

Co-morbidities, such as sleep apnea, hypertension, 
rheumatoid arthritis and liver disease, can affect the suc-
cess of the weight loss, as well as the success of the oper-
ation itself. This is particularly relevant with regard to 
the issue of postoperative leakage from the rearranged 
gastrointestinal tissue. Many times, the regimen of med-
ications necessary for the co-morbidity management can 
impact on the extent of the re-operation, the healing 
period and the success of revision procedures. 

This preparation preoperatively not only educates the 
patient, but also has a beneficial effect for the operating sur-
geon who may find it necessary to defend a medical mal-
practice lawsuit and the quality of the consent information. 
The operation may be performed flawlessly, but the risks of 
recognized complications may give rise to a cause of action 
for lack of informed consent. The quality of the informed 
consent serves two divergent interests, those of the patient-
plaintiff and those of the operating surgeon. 

Bruce G. Habian is a senior partner and 
trial attorney at Martin Clearwater & Bell 
LLP and has represented the Firm’s core 
clients in medical malpractice and profes-
sional liability defense litigation for 35 
years. Mr. Habian specializes in the 
defense of severe infant neurological 
injuries, with their attendant high financial 
exposure and risk, spinal pathology 
cases and cancer medicine. He has lec-
tured and written extensively concerning 
breast cancer. Mr. Habian is a member of 
the American College of Trial Lawyers. 

MCB BECOMES AN ACCREDITED PROVIDER OF CONTINUING LEGAL EDUCATION PROGRAMS 

Martin Clearwater & Bell LLP is pleased to announce that it has 
received accredited provider status from the New York State 
Continuing Legal Education board for CLE programs in New 
York. This follows a long history of providing individually 
approved accredited CLE courses to our attorney clients 
throughout the years. MCB has had an established CLE pro- 

gram since well before there was mandated continuing legal edu-
cation in the jurisdictions where its attorneys and clients practice. 
This accreditation extends from January 21, 2010 through 
December 31, 2012. MCB is committed to providing educa-
tional programs to its clients and its attorneys to ensure that they 
obtain CLE relevant to the requirements of their practice. 
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IN THE WAKE OF NEW YORK’S NEW 
BY: STEVEN M. BERLIN 

he recent amendment to section 195(1) of the 
New York Labor Law ("NYLL), requiring 
employers to provide newly hired employees 

with a written notice of the employee’s rate of pay and 
day of pay makes it imperative for employers to ensure 
their wage payment practices are in compliance with gov-
erning federal and state laws. If the employee is exempt 
from minimum wage and overtime benefits under the 
federal Fair Labor Standards Act (the "FLSA") and 
NYLL, Section 195(1) obligates employers to designate 
the applicable exemption on the written notice, requiring 
a working knowledge of the exemptions. Further, besides 
rate of pay, employers must notify non-exempt workers of 
the hourly overtime rate, requiring an understanding of 
how overtime is calculated for different methods of pay. 

Failure to provide the Section 195(1) notice could 
lead to monetary sanctions and failure to properly classi-
fy and pay employees can lead to additional liability. As 
a result, it is imperative that employers update their wage 
and hour policies and understand the intricacies of fed-
eral and state wage and hour exemptions in order to 
comply with the new hire written notice requirement. 

The FLSA and NYLL provide employees with two 
basic wage and hour protections: (1) minimum wage; 
and (2) overtime. Employers must pay employees the 
higher of the federal or state minimum wage, which is 
currently $7.25 an hour, and overtime at one-and-a-half 
the employee’s regular wage for hours worked in excess of 
40 hours a week (essentially regular wage is the average 
straight time hourly wage for all hours an employee 
works in a week). However, both the FLSA and NYLL 
exempt a number of professions from the two wage and 
hour rights. This article will focus on the most common 
and highly litigated exemption, which is commonly 
referred to as the "white collar" exemption, applicable to 
administrative, executive, and professional employees. 

THE WHITE COLLAR EXEMPTION 
UNDER THE FLSA 

To determine whether an employee is exempt under 
any one of the three white collar categories, the employ-
ee’s position must typically satisfy both a duties test and 
a salary test. The duties test for each category differs and 
is devised with each area of work in mind. The test may 
focus on the employee’s job responsibilities, skill level, 
training, and authority. For example, under the adminis-
trative category, the employee’s primary duty (1) be office  

or non-management labor that is directly related to the 
management or general business operations of the 
employer; and (2) include the exercise of discretion and 
independent judgment. Examples of such employees 
include executive assistants, executive secretaries, assis-
tant managers, and academic advisors. On the other 
hand, under the professional exemption, the employee’s 
primary duty is work of a learned professional which 
requires knowledge of an advanced type in a field of sci-
ence or learning customarily acquired by a prolonged 
course of specialized intellectual instruction, or is work of 
a creative professional that requires invention, imagina-
tion, talent in a recognized filed of artistic endeavor. 

The U.S. Department of Labor has specifically iden-
tified the following three professions which fall within 
the professional exemption, but do not have to satisfy the 
traditional professional employee duties test: teachers, 
physicians and lawyers. While the Department has pro-
vided definitions for each of the three professions, which 
must be met, they are broad and quite common. 

In addition to the duties test, the employer will also 
have to satisfy the salary test to ensure a white collar 
employee is exempt under the FLSA. The salary test 
requires an employee to be paid: (1) on a salary basis; and 
(2) at a minimum amount, currently $455 per week. A 
"salary basis" is defined as a predetermined amount each 
pay period. As a result, the amount paid may not be 
reduced because of a variation in the quality or quantify 
of the work performed. In other words, with limited 
exceptions, the employee must receive this salary for any 
week in which the employee performs any work, but 
does not have to be paid for any workweek during which 
no work is performed. 

The FLSA, however, does permit employers to make 
certain limited deductions in pay and still meet the salary 
basis portion of the test. Specifically, an employer may 
dock an exempt employee who is absent for one or more 
full days for personal reasons. It may also make deduc-
tions for absences of a full day or more due to sickness or 
disability, as long as the deduction is made in accordance 
with a company plan, policy or practice. When there is a 
sick pay plan, if an employee has not yet accrued sick 
leave or has exhausted paid sick leave, a deduction may 
be made from the employee’s pay in full-day increments 
if the employee is absent for at least a full day. Employers 
may also dock the pay of salaried exempt workers for 
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FMLA related absences of less than a full day. In addi-
tion, an employer may make deductions for unpaid dis-
ciplinary suspensions of one or more days imposed in 
good faith for infractions, but the employer must have a 
written policy applicable to all employees in order to 
make such a deduction. Deductions for suspensions 
without pay imposed in good faith for an exempt 
employee’s infraction of a significant safety rule is also 
allowed. Finally, an exempt employee’s salary may also be 
docked during his first and last week of employment if 
he works less than a frill week. Since the FLSA does not 
govern paid time-off policies, employers can deduct from 
accrued paid leave for less than a full day’s absence even 
though the employee has to be paid for the day. 

The FLSA explicitly prohibits deductions in the fol-
lowing instances: (1) no work is available despite the 
exempt employee being available; (2) jury duty; (3) 
appearance as a witness; (4) temporary military leave; 
and (5) an absence for less than a full day (except as pro-
vided above). An employer may offset any fees an 
employee receives as a juror or witness or for military pay 
for a particular week against the salary due for that par-
ticular week without the loss of the exemption. An 
employer that has a practice of making improper deduc-
tions from the salary of exempt employees will lose the 
exemption for that worker’s entire job classification. 

The FLSA does, nevertheless, provide employers 
with a safe harbor which may prevent the loss of an 
exemption. To qualify for the safe harbor protection, an 
employer must (1) have a clear written policy that pro-
hibits improper deductions, (2) reimburse employees 
when improper deductions have occurred, (3) make a 
good-faith effort to comply with the law in the future, 
(4) include a complaint procedure in the policy; and (5) 
distribute the policy to the employees. 

In addition, there is a special white-collar exemp-
tion for highly compensated employees. These employ-
ees consist of those who regularly perform any one or 
more of the duties of an administrative, executive, or 
professional employee and earn: (1) a total amount of 
compensation of at least $100,000 in a year; and (2) 
earn at least $455 a month on a salary basis. Employees 
meeting these salary requirements will be exempt as 
long as they perform office or non-manual work. Since 
high compensation is a strong indicator of exempt sta-
tus, the U.S. Department of Labor has determined that  

detailed analysis of the employee’s duties 
is not needed. 

Interestingly, unlike employees exempt 
under the general professional exemption, 
employees meeting the definition of a 
teacher, physician, or attorney do not have 
the salary test applied to them. Since the 
salary test governs improper deductions, an 
employer is not restricted from making any 
deductions from, for example, a physican’s 
salary under the FLSA. In other words, a 
physician has no wage and hour protec-
tions under the FLSA. 

THE WHITE COLLAR EXEMPTION 
UNDER THE NYLL AND THE 
REDUCED OVERTIME BENEFIT 

New York essentially follows a similar scheme, 
although it gets to it in a slightly different way and the 
law contains a few differences. Written notification of an 
employee’s rights under the NYLL is also required under 
Section 195(1). Initially, an employee, as defined under 
NYLL, is entitled to payment of the minimum wage, as 
well as overtime at time and half of his or her regular rate 
subject to the exemptions of the FLSA. The FLSA 
exemptions are, therefore, explicitly incorporated into 
New York law for overtime purposes. In New York an 
employee exempt under the FLSA would also be exempt 
from the regular rate overtime requirement under NYLL. 
The FLSA exemptions do not apply to the minimum 
wage in New York. Instead, for state minimum wage pur-
poses, the question is whether or not a worker is defined 
as an "employee" under the Labor Law. 

New York law also has something known as a 
reduced overtime benefit which entitles select individu-
als, who are exempt under the FLSA, to overtime at time 
and a half of the state minimum wage (as opposed to 
their regular rate which might be higher than the mini-
mum wage). Because of the way New York defines an 
"employee" for purposes of the wage and hour part of 
the NYLL, this provision might apply to some, but not 
all, FLSA-exempt employees. 

Whereas under the FLSA, workers meeting the 
administrative, executive or professional tests are 
"employees" exempt from the minimum wage and over 
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time requirements, the definition of "employee" under 
the wage and hour portion of NYLL actually excludes 
persons working in an administrative, executive and 
professional capacity from being classified as an 
"employee." Thus, individuals who meet the test for 
these categories under NYLL are not deemed 
"employees" even though under the FLSA they are 
employees, although exempt. Individuals not 
defined as "employees" under the State Labor Law 
are consequently not entitled to any overtime or to 
the state minimum wage. 

The NYLL test for those white collar workers gen-
erally mirrors the FLSA test for white-collar exempt 
employees except that the salary level is $536.10 per 
week as opposed to $455, and the salary test is not 
required at all for any professional worker. 
Importantly, New York does not have a specific 
exemption for teachers, physicians and attorneys, but 
these professions would more often than not satisfy 
the general professional duties test. 

Accordingly, if a person (exempt under the FLSA 
and therefore not entitled to overtime of time and a 
half their regular rate) is still deemed an "employee" in 
New York, he or she is entitled to overtime of time and 
a half at the minimum wage. For example, an adminis-
trative employee who earns $455 a week on a salary 
basis and satisfies the FLSA duties test is deemed 
exempt under the FLSA. Therefore, the employee is 
not entitled to overtime under the FLSA or New York 
law based on his regular rate of pay. However, since the 
individual’s weekly salary is below $536.10, the indi-
vidual would be deemed an "employee" for the wage 
and hour portion of NYLL and be entitled to a 
reduced overtime benefit of time and a half of the 
minimum wage, as well as the state minimum wage. If 
an employee is entitled to the reduced overtime bene-
fit, the employee would only have to be paid at the 
rate of $ 10.875 (1-1/2 times the minimum wage of 
$7.25) an hour for overtime. Therefore, if an employ-
er paid an employee $15.00 an hour for straight time 
and overtime, the employer would be in compliance 
with the reduced overtime benefit. 

When the New York employee is paid a yearly 
salary, which is likely if the employee is FLSA-exempt, 
the salary must be converted to an hourly rate to deter-
mine compliance with the reduced overtime require-
ment. For example, if an employee worked 50 hours 
during a given week and is paid a salary at the rate of 
$37,000 per year, the employer would meet the 
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reduced overtime requirement. The salary breaks 
down to $711 a week. The weekly pay divided by 50 
hours equals $14.22 an hour, which is above $10.875. 
That employee would have to work over 65 hours a 
week to be entitled to the reduced overtime pay bene-
fit. In essence, if an employee meets the FLSA exemp-
tion and is also paid $536.10 a week, unless the per-
son is a professional under New York law (which 
means the person does not need to be paid a salary), 
there is little reason to be concerned about the reduced 
overtime benefit. 

Accordingly, compliance with New York’s new 
hire written notice requirement in Section 195(1) can 
be quite tricky without adequate knowledge of federal 
and state wage and hour laws. Employers must first 
determine if their employees are properly classified as 
non-exempt or exempt for FLSA purposes. If non-
exempt, the written notice must state the rate of pay, 
or multiple straight time rates if the employee is paid 
at differing rates, and the rate or rates of regular rate 
overtime. If the employee is exempt, the employer 
must notify him of the FLSA exemption the employ -
ee meets. Finally, the employer must then determine 
whether the FLSA exempt employee is an employee 
for NYLL reduced overtime purposes. If so, notice of 
that status must also be provided, as well as notice of 
the rate at which reduced overtime is determined and 
paid. After refreshing themselves with the provisions 
of these laws, employers should be able to comply with 
Section 195(1). 

Steven M. Berlin is a partner at Martin 
Clearwater & Bell LLP and head of the 
Firm’s Employment and Labor Practice 
Group. Mr. Berlin has over 25 years of 
litigation experience and is a frequent 

Also author and lecturer in New York and 
New Jersey on employment. 

STEVEN M. BERLIN 
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A he successful defense of a com- 
plex medical or professional 

liability case cannot begin too soon. 

PETER T.CREAN 
In high profile matters involving 
media coverage or state or Federal 

investigations, the most important time to interview wit-
nesses, consult experts and gather evidence is within days 
of the events. At this juncture, recollections are more pre-
cise, evidence is not lost and witnesses are not intimidated 
by public or investigative exposure. The defense approach 
and rationale can be constructed and polished for the 
media and investigative onslaught while balancing the 
potential effect of such statements in the civil lawsuit con-
text. In these high pressured situations, the institution 
wants counsel to be armed to best marshal and character-
ize the favorable aspects of the defense, taking into consid-
eration public relations or state discipline considerations as 
well as future civil lawsuit exposure. In most circum-
stances, experience shows that it is best to be ready with a 
favorable perspective rather than with a "no comment." 

For 29 years, Peter Crean has defended the state’s top 
surgeons, psychiatrists and other physician specialists as 
well as university medical centers in medical malpractice, 
state investigation and professional discipline actions, 
many of which have been high profile cases. He began 
building his credibility early in his partnership at Martin 
Clearwater & Bell LLP, when he successful defended the 
highly publicized Libby Zion case. This landmark case 
involved the defense of claims for punitive damages 
against an academic medical center, as well as claims of 
system-wide supervision failures of interns and resi-
dence and sleep deprivation in medical training pro-
grams. Mr. Crean has defended a number of these mat-
ters at all levels through criminal investigation, state dis-
cipline proceedings and civil trial. 

In addition to his work in medical malpractice 
defense, Mr. Crean leads the Firm’s Professional Liability 
Practice Group, representing lawyers and law firms as well 
as insurance companies in professional liability claims and 
coverage disputes. He successfully defends legal malprac-
tice cases involving a wide range of legal specialties, includ-
ing personal injury, real estate, securities, contract and 
commercial liability at trial and in the mediation and 
arbitration settings. As he notes, there are numerous 
complex issues involved in defending professional liabil- 

ity cases and doing so requires an under- 
standing of the sensitive nature of these 
claims. In many instances, a professional’s 
livelihood and business relations are at stake, 
notwithstanding the threat to the practice, 
economics, and reputation. 

Mr. Crean is also a member of the Firm’s 
Health Care Group and regularly defends 
physicians and institutions before the New 
York State Department of Health and its 
Office of Professional Medical Conduct. 

Drawing on his expertise in these areas, 
Mr. Crean lectures on risk management and 
quality assurance in the hospital and managed 
care setting, as well as on malpractice preven- 
tion, trial strategy and punitive damages in 
Grand Rounds and other forums. He has lec- 
tured for the New York State Bar Association on Physician 
Discipline and licensing issues and for the Practicing Law 
Institute on trial strategy. In addition, he has served on the 
Board of Trustees for a Community Hospital and as chair 
of the hospital’s Quality Assurance Committee. 

Mr. Crean’s reputation has earned him admission as 
a Fellow in the American College for Trial Lawyers, 
serving on its Downstate Committee. He has been rec-
ognized by his peers as one of the Best Lawyers in 
Americafi as published by New York Magazine and 
New York Super Lawyers. He has co-authored chapters 
in the Legal Manual for New York Physicians and con-
tributed to both Medical Economics and Court TV. He 
also currently serves as a member of the Firm’s 
Executive Committee. 

Mr. Crean earned his law degree from Fordham 
University School of Law in 1981, and his undergraduate 
degree from the University of Massachusetts. He is admit-
ted to practice before the New York State Courts, the 
United States District Court for the Southern, Eastern and 
Northern Districts of New York, and the United States 
Supreme Court. Mr. Crean is a member of the American 
Health Lawyers Association (Fraud and Abuse, False 
Claims; Healthcare Liability and Litigation Committee), 
The Association of the Bar of the City of New York, the 
New York State and Westchester Bar Associations (mem-
ber, Health Law Section) and a member of the Defense 
Research Institute. 
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BY: JOHN L.A. LYDDANE 
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any given time there may be multiple 
clinical trials under way to evaluate .A, 	chemotherapeutic regimens for a given 

type of cancer. The treating physician is obligated to 
manage her patient in conformity with the accepted 
community standards of medical practice in order to 
insulate herself from tort liability. How does the inves-
tigational treatment of cancer impact upon the physi-
cian’s obligation to her patient where it is proposed 
that a particular treatment under evaluation may be far 
more effective than what is currently in accord with 
the standard of care? 

Even though the law generally insu-
lates the physician from tort liability 
where the prevailing standard of care is 
observed, the physician also has the 
obligation to use whatever superior 
knowledge she may have to the benefit 
of her patient. If a promising new 
chemotherapeutic agent in clinical trials 
eventually turns out to have significant 
treatment advantages over what is in 
current use, at what point does that 

’zt 	
impact the physician’s liability exposure? 

Case precedent does not clarify this 
issue. Most of the case law regarding 
investigational treatment involves the 
extent to which health insurers are obli-
gated to finance treatments which may 
be novel, experimental or unproven for 
the particular use. However, the 
approach which the courts take toward 
these issues is helpful in analyzing the 
practitioner’s obligations where the 
standard of accepted medical practice 
may be undergoing rapid change. 

Clinical trials are by their very nature investigation- 
al and until an investigational treatment reaches Phase 
III trials, there is no method by which one may compare 
the outcome of standard therapy in the medical com- 
munity with that of the experimental treatment. Long 
after the Phase III clinical trials are concluded, there may 
be debate over the advantages and drawbacks of the pro- 

posed new agent or regimen. Difficulty presents itself 
where a patient faces a life-threatening condition for 
which the experimental treatment may provide her only 
hope of effective treatment and she is unable to wait for 
the outcome to be clarified. 

Unfortunately, it is difficult for the practitioner to 
determine where clinical trials are ongoing, much less 
judge the value of one trial against another, or either 
against standard therapy. Surely the practitioner does 
not want to be remembered by the family as the one 
who discouraged exploration of an investigational ther-
apy which later proved successful. 

Informed consent requires that the practitioner 
advise her patient of the alternative forms of treatment 
which a reasonable medical practitioner in the same 
community and specialty would advise. This does not 
obligate the practitioner to scour every database or know 
what alternative treatments are being tested in foreign 
countries. It would certainly be reasonable to discuss the 
potential availability of experimental care, but how 
should that discussion take place? 

Unfortunately, the judgments made by the treating 
physician may be analyzed after the fact in a court of law. 
At the point when that analysis is made, the story is uni-
formly tragic. Many of the choices faced by the patient 
and her physician at the time of treatment are more 
clearly appreciated in the light of retrospection. Even the 
most careful explanation of what is known and 
unknown about the patient’s condition and the best 
means of addressing it may not be comprehended by the 
patient, much less recalled after the fact. Frequently, it 
is the guilt-driven family of the patient which instigates 
litigation, having had no involvement in the difficult 
treatment decisions as they were being worked out 
between the patient and the physician. The practition-
er finds herself in a contentious situation which she 
knows would never have existed between the patient 
and her, but unfortunately, the patient is no longer 
available to make that point. 

Knowing his patient, the practitioner could discuss 
the fact that many cancer types have ongoing clinical tri-
als and determine the extent of the patient’s interest. 
Most patients reside close enough to a major cancer cen- 
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ter to be referred there for further discussion if they are 
interested. Those who are technology oriented can be 
referred to internet sources. The University of Texas M.D. 
Anderson Cancer Center has excellent material on clini-
cal trials available on its website. 

The reasonable practitioner should probably propose 
one of the standard treatments available, but encourage 
the interested patient to seek other opinions with the 
understanding that investigational treatment is experi-
mental and is frequently not available in close proximity 
to where the patient resides. Full documentation of the 
discussions is always advisable. 

John L.A. Lyddane is a senior partner 
and trial attorney at Martin Clearwater & 
Bell LLP. With over 30 years’ legal expe-
rience, he focuses his practice on the 
defense of technical personal injury and 
professional liability actions in state and 
federal trial courts. He has tried over 200 
cases to verdict and has represented 
corporate defendants, insurance carriers, 
product manufacturers, self-insured 
hospitals, universities, municipalities and 
individual physicians, attorneys, archi-
tects and engineers. He is a Fellow of the 
American College of Trial Lawyers. 

JOHN L.A. LYDDANE 
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The evolution of complex federal and state health 

care statutes, greater governmental and private insur-

ance company scrutiny of provider billing, and deeper 
cuts in physician reimbursement rates, coupled with 
steadfast corporate, tax and public health laws, to name 
a few, has made the "business" of running a medical 

practice more challenging than ever before. Martin 
Clearwater & Bell liP attorneys partner with their 
clients to navigate them through the morass of legal 

requirements and regulations facing hospitals, physi-
cian practices and other health care providers. The 
Firm believes that risk prevention and control are valu-
able investments for its clients. MCB assists health care 
practices to proactively identify system problems and 
potential areas of liability; develop and implement cor-
rective strategies, and establish effective policies and 
protocols for future compliance to enhance the quality 

of care and limit exposure. 
Members of the Firm have served as hospital board 

members, Chairs of Boards of Quality Assurance 
Committees, Chair of the New York State Bar 
Committee on Physician Discipline and Member of  

the American Bar Association Subcommittee on 
Professional Liability. 

Areas of concentration include: 

� Comprehensive reviews and analyses of 
medical practices for compliance with 
federal and state laws and regulations 

� Health care fraud and abuse investigations 
and proceedings 

� Medicare, Medicaid and commercial insurance 
billing audits 

� Office of Professional Medical Conduct and 
Department of Health interviews, investigations 
and disciplinary actions 

� Physician and medical staff investigations 
and discipline 

� Risk management education presentations 

� Response to regulatory citations and 
criminal investigations of hospitals 

� Credentialing 

� Pre-litigation investigations 

� Response to HIPAA complaints 
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Daniel L. Freidlin joined Martin Clearwater & Bell LLP in 2002 after having 

worked as a summer associate with the firm the previous year. Mr. Freidlin 
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 focuses his practice on the defense of medical malpractice and professional 

liability cases He received his J D with distinction in 2002 fiom Hofstra 

University and his B.A. in Pharmacy and Health Sciences in 1997 from St. 

I John’s University. At Hofstra, he served as Research Editor for the Hofstra 
Law Review. He is admitted to practice before the New York State courts, 

and the United States District Courts for the Southern and Eastern Districts 
DANIEL L. FREIDLIN 

of New York. 

Scott 0. Frycek joined Martin Clearwater & Bell LLP in 2003. Mr. Frycek 

focuses his practice on the defense of medical malpractice and professional 
liability cases. He received his B.A. from the State University of New York - 

College at Geneseo in 1995 and his J D in 1998 from the State University 

of New York at Buffalo School of Law, where he served as a Notes and 

Comment Editor for the Buffalo Law Review. Prior to joining Martin 
Clearwater & Bell LLP, he was an Assistant District Attorney assigned to the 

Major Crime Bureau of the Suffolk County District Attorney’s office. He is a 
SCOTT 0. FRYCEK i 	e 	i 	 1 	 1 member or me New York State Bar Association. He is admitted to practice 

before the New York State courts, and the United States District Courts for 
the Southern and Eastern Districts of New York. 

Geri B. Horenstein joined Martin Clearwater & Bell LLP as a first-year asso- 

ciate in 2003. She focuses her practice on the defense of medical malpractice 

and professional liability cases. She received her J.D. in 2003 from the 

Albany Law School of Union University and her B.A. in 2000 from the 

University of Rhode Island. She is admitted to practice before the New York 
State courts and the United States District Courts for the Southern and 

GERI a HORENSTEIN Eastern Districts of New York. 

FOR OUR CLE PROGRAM 
Expert Witnesses 	 Legal Ethics in Litigation: 

Thursday, May 13, 2010 	
2010 Update - The New Rules of Professional Conduct 

8:30 am. - 12:30 p.m. 	 Thursday, October 7, 2010 

The Helmsley Hotel (Knickerbocker ABC) 	 9:00 am. - 12:00 p.m. 

212 East 42nd Street 	 The Helmsley Hotel (Knickerbocker ABC) 
212 East 42nd Street 

Gout-se carries 3 New York State CLE Credits 	 Course carries 3 New York State CLE Credits 

Defense Practice Update 
is a publication of 
Martin Clearwater & Bell LLP 

Manhattan 
220 East 42nd Street 
New York, NY 10017 

212-697-3122 
212-949-7054 

Nassau County 
90 Merrick Avenue 
East Meadow, NY 11554 
516-222-8500 
516-222-8513 

Westchester County 
245 Main Street 
White Plains, NY 10601 
914-328-2969 
914-328-4056 

New Jersey 
744 Broad Street 
Newark, NJ 07102 
973-735-0578 
973-735-0584 	: 

Defense  Aactice Update is 
published by Martin Clearsvater 
& Bell cap. This newsletter is 
intended to provide general 
information about significant 
legal developments and general 
information only, and should 
not be used for specific action 
without obtaining legal advice. 
Anyone wishing to retain 
Martin Cleanvater & Bell cap 
should contact Stacie L. Young, 
Managing Partner, 
220 East 42nd Street, 
New York, New York 10017, 
(212) 697-3122. 

12 


